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OVERSIGHT OF THE U.S. DEPARTMENT OF
JUSTICE

TUESDAY, JUNE 12, 2012

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:04 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Patrick J. Leahy,
Chairman of the Committee, presiding.

Present: Senators Leahy, Kohl, Feinstein, Schumer, Durbin,
Whitehouse, Klobuchar, Franken, Coons, Blumenthal, Grassley,
Sessions, Kyl, Graham, Cornyn, and Lee.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF VERMONT

Chairman LEAHY. I am glad to see everybody here. We will let
Senator Grassley get in, and I think everybody is going to give us
a little room here in the front so we can see the Attorney General.
And I welcome our Attorney General, Eric Holder, back to the Sen-
ate Judiciary Committee.

The mission of the Department of Justice has always been to pro-
tect and safeguard all Americans—to keep Americans safe from
terrorism and other national security threats, to keep our commu-
nities safe from crime, and to safeguard the rights and liberties
that make us American. When Attorney General Holder took over
more than 3 years ago, he inherited a Department that many felt
had lost its way and its focus on its core missions. His leadership
has helped to restore the Department, and it has made great
strides in each of these areas, and I see it when I walk through
the halls of the Department of Justice and the reaction of those
who work there, many from both Republican or Democratic admin-
istrations.

The Department’s success in holding terrorists accountable and
helping to disrupt threats to national security has been remark-
able. The results can be seen in the growing number of convictions
and the lengthy sentences handed down by our Federal courts.

At the same time, however, we must ensure that our national se-
curity tools are used in a way that is consistent with our Constitu-
tion, our laws, and our values. I remain concerned that Congress
has not yet received all of the information it has requested regard-
ing the legal rationale for the targeted killing of U.S. citizens over-
seas, and I renew my request that the relevant Office of Legal
Counsel memoranda be provided. I do appreciate the memorandum
provided by the White House, but I want the final memorandum.
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Moreover, as Congress considers reauthorizing the surveillance
provisions enacted by the FISA Amendments Act, I will work to en-
sure that the constitutional rights and privacy interests of all
Americans are protected.

While remaining focused on safeguarding our national security,
the Department has also had historic success in keeping our com-
munities safe from crime. At a time of economic crisis and shrink-
ing State and local law enforcement budgets, many expected vio-
lent crime to explode. Normally, it would have. But, instead, crime
rates across the country have continued to decline. One bright light
throughout our country. The commitment of the Department, along
with the President and the Congress, to continue Federal assist-
ance to State and local law enforcement has been critical to these
successes. The Department’s tough and effective stewardship of
Federal law enforcement has helped to keep crime rates low.

The hard work and good advice of those in the Department who
work every day to help women victimized by domestic and sexual
assault was also crucial in helping those of us in the Senate craft
a bipartisan Violence Against Women Act reauthorization bill, one
that protects all victims. The professionals at the Department who
do so much to help victims of trafficking have also helped us to
craft strong bipartisan legislation to reauthorize the Trafficking
Victims Protection Act and legislation to reauthorize the Second
Chance Act to help prisoners become productive citizens.

The Justice Department has worked hand in hand with us on
fraud prevention and enforcement. As a result, we have seen record
fraud recoveries and increased fraud arrests and convictions over
the last few years.

I also appreciate how under the AG’s leadership the Civil Rights
Division has been restored and transformed. Beyond combating dis-
crimination in mortgage lending but also protecting the rights of
our men and women in uniform against employment abuses and
wrongful foreclosures, we have seen the Department fiercely safe-
guard the civil rights of all Americans. I know that the restoration
of the Civil Rights Division has been a tall order, but the Depart-
ment’s crown jewel—and it has been the crown jewel in the past
in administrations of both parties—is, again, enforcing Americans’
civil rights law in a fair and evenhanded manner.

I applaud the Department’s continued efforts to ensure that
Americans do not have their constitutional right to vote taken
away by efforts at voter suppression and disenfranchisement. Such
barriers recall a dark time in our American history and one that
we do not want to return to. We will never forget when Americans
were attacked by dogs, blasted with water hoses, or beaten by mobs
simply for attempting to register to vote. We remember a time
when recalcitrant State officials used discriminatory devices such
as poll taxes, grandfather clauses, and literacy tests to exclude
American citizens from our democracy. We cannot backslide on
what we have done to protect every American’s right to vote.

Now, in this Presidential election year, when there may be a
temptation to try to score political points, I urge the members of
this Committee to help the Department better fulfill its duties to
protect Americans and safeguard their rights.
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And, last, I thank the men and women of the Department of Jus-
tice who work hard every day to keep us safe and uphold the rule
of law, and I thank Attorney General Holder for his extraordinary
service under trying circumstances.

I yield to Senator Grassley.

STATEMENT OF HON. CHUCK GRASSLEY, A U.S. SENATOR
FROM THE STATE OF IOWA

Senator GRASSLEY. Thank you, Mr. Chairman, and thank you,
General Holder, for coming, and I trust that you will be able to pro-
vide us with candid responses to our questions.

Nearly a year ago, three whistleblowers testified before the
House Government Oversight Committee about the use of a prac-
tice called “gun walking,” Operation Fast and Furious. Guns from
that operation ended up at the scene of the murder of Border Pa-
trol agent Brian Terry. Here we are, 1 year later, and the Terry
family still is waiting for answers. They are still waiting for justice.
The FBI does not have the shooter in custody, and the Justice De-
partment is still defying a congressional subpoena for information
about how all this happened.

Since last year at this time, a lot has happened. The United
States Attorney for Arizona resigned and admitted leaking sen-
sitive information about one of the whistleblowers to the press. The
chief of the Criminal Division of the Arizona U.S. Attorney’s Office
in Arizona refused to testify, citing the Fifth Amendment right not
to self-incriminate. Then he resigned.

The head of the Criminal Division in Washington, Lanny Breuer,
admitted he knew about gun walking in an earlier case called Wide
Receiver. He stayed silent for 8 months while the public con-
troversy over gun walking grew.

Even more evidence arose recently that senior people at Justice
were familiar with the details of the case. The House Committee
obtained affidavits in support of wiretap applications in Fast and
Furious. We cannot discuss them in open session because the Jus-
tice Department has indicated that they are under court seal. But
there is now a public dispute as to what the contents of the appli-
cation show that senior DOJ officials knew or did not know. One
side says the applications show immense detail. Anyone reviewing
them would have to have known that guns were being allowed to
be transferred and trafficked across the border. On the other hand,
the Attorney General says he recently reviewed them, and he does
not believe that they show evidence of gun walking.

However, when we interviewed the Acting ATF Director on July
4th last year, he told us something very, very different. According
to former Director Melson, he read affidavits for the first time on
a plane on March 30th last year after this controversy had arisen.
Director Melson said that when he read the affidavits, he was
alarmed. He said, “I was surprised at the number of guns being
purchased with our knowledge and not being interdicted, primarily
because of the number of guns that could, as a result, land in Mex-
ico” He said he immediately drafted an e-mail warning, “You better
back off . . . the statement in . . . this February 4th letter to
Senator Grassley, because I don’t believe that we can say that in
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light of the information that our agent was swearing to before a
Federal district court judge to get a wiretap.”

We have been seeking that e-mail since last summer to corrobo-
rate Director Melson’s testimony, but the Justice Department has
not produced that e-mail. That e-mail should have led the Justice
Department to withdraw its initial letter to me of April 2011 in-
stead of December 2011. We still do not have a decent explanation
why it took so long to acknowledge the truth.

I also wrote to the Attorney General 4 months ago asking him
to seek the court’s permission to share the affidavits with Con-
gress. I received no substantive reply to my request. However, now
I have had a chance to review some of the details of those affida-
vits. All T can say is that Mr. Melson was right and the Attorney
General was wrong. Anyone reading those affidavits should have
been alarmed.

We learned just last Thursday from the Attorney General’s testi-
mony in the House that the Department has gathered 140,000
pages of documents for its own internal review. Yet the Depart-
ment has only produced to Congress a mere 7,000 or so pages of
documents. And, of course, compared to the 140,000, that is just a
spit in the ocean.

This constant stonewalling is why the House Committee is forced
to move forward with contempt proceedings. I think the American
people deserve a better explanation than they have received so far
and especially the Terry family does.

Now, on another matter, in the past month there have been a
number of damaging classified national security leaks to the media.
Every leak is damaging to national security, but the most dan-
gerous ones threaten ongoing operations and risk the lives of men
and women who are working abroad. Unfortunately, as I pointed
out in May of last year, Attorney General Holder’s statements say
one thing and the Department’s actions in prosecuting those who
leak classified information say another.

For example, it was reported in the press last year that the De-
partment had dropped the prosecution of former Department of
Justice attorney Thomas Tamm who admitted that he leaked clas-
sified national security information to the New York Times.

Another example of DOJ’s failure to prosecute their own is re-
lated to the anthrax attacks. As part of that investigation, leaks
were made to the press regarding the involvement of Dr. Steven
Hatfill. Those leaks ultimately led to taxpayers’ funding a settle-
ment of nearly $6 million.

Based upon conflicts between the Attorney General’s past state-
ments and actual Department practice, I am concerned about the
decision to appoint two political appointees to investigate the re-
cent matter. Further, despite attempts to package these as special
prosecutors, the Attorney General’s decision treats the grave na-
tional security matter like a regular criminal investigation.

It has also been reported that the National Security Division at
the Department has been recused from involvement in leak inves-
icigall(tions, a signal they could possibly be involved as a source of the
eak.

Given the potential conflicts of interest with the Department in-
vestigating itself, the past failures of the Justice Department to
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prosecute their own admitted classified leaks and the Attorney
General’s own tepid response to my past questions about leak pros-
ecutions, I believe the only way to truly get to the bottom of these
dangerous leaks is to appoint an independent special prosecutor.

Further, given the Department’s past failures and the double
standard of internal discipline that we have seen as a part of the
investigation of discovery failures in the prosecution of Senator Ste-
vens, I want to hear from the Attorney General why he assigned
this matter to two U.S. Attorneys as a regular investigation and
how we can have confidence the Department is to prosecute their
own.

Thank you.

Chairman LeEAaHY. OK, Mr. Attorney General. We are glad to
have you start. As one who is most familiar with the anthrax mat-
ter Senator Grassley speaks about, insofar as I received one of the
very deadly anthrax letters, so deadly that the envelope I was sup-
posed to open killed people who touched it, I am well aware of the
investigation of that during the last administration and what hap-
pened during the last administration, so I will not ask you to de-
fend the actions of the last administration that Senator Grassley
has criticized. Please go ahead, sir.

STATEMENT OF THE HON. ERIC H. HOLDER, JR., ATTORNEY
GENERAL, U.S. DEPARTMENT OF JUSTICE, WASHINGTON, DC

Attorney General HOLDER. Well, thank you. Chairman Leahy,
Ranking Member Grassley, and distinguished members of the Com-
mittee, I appreciate the chance to appear before you today to high-
light some of the accomplishments that have distinguished the De-
partment’s work under this administration.

Now, I am proud of all that has been achieved by the 116,000
men and women who serve the Department in offices around the
world. Their dedicated efforts—and those of our Government and
law enforcement partners at every level—have allowed me to fulfill
the commitments that I made during my first appearance before
this Committee as Attorney General. I pledged that my colleagues
and I would work tirelessly to protect the American people from
terrorism and other threats to our national security; to ensure that
every decision would be guided exclusively by the facts and by the
law; to move aggressively in combating violent crime and financial
fraud; to seek justice for victims, protect the environment, and
safeguard the most vulnerable among us; and to uphold the essen-
tial civil rights of all of our citizens.

Now, I am proud to report that the Department has made ex-
traordinary—and, in many cases, historic—progress in each of
these areas, and nowhere is this more clear than in our national
security efforts. Over the last 3 years, the Department has secured
convictions against scores of dangerous terrorists in our Article III
courts. Our Article III courts. We have prevented multiple plots
hatched by terrorist groups abroad, as well as extremists here at
home. And we have gathered essential surveillance and intel-
ligence-gathering capabilities in a manner that is not only con-
sistent with the rule of law, but with our most sacred values.

Last month, we secured our seventh conviction in an al Qaeda-
sponsored plot to conduct coordinated suicide bomb attacks in the
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New York City subway system. Less than 3 weeks ago, we obtained
a guilty verdict in the case of a former U.S. servicemember who
planned a bomb attack against American soldiers at a restaurant
in Killeen, Texas. And on the same day, a Federal judge sentenced
another Texas man to 20 years in prison for attempting to join al
Qaeda in the Arabian Peninsula.

I would also like to briefly discuss the steps the Department has
taken in response to recent allegations regarding possible unau-
thorized disclosures of classified information. These allegations are
of great concern to me personally, and I know they concern all of
you.

On Friday, I assigned two experienced, independent United
States Attorneys to lead separate criminal investigations being con-
ducted by the FBI of potential unauthorized disclosures. Now,
these United States Attorneys are fully authorized to consult with
members of the intelligence community, to follow all appropriate
leads wherever they do lead, and ultimately to prosecute any crimi-
nal violations to the fullest extent of the law. They will do an inde-
pendent and thorough job.

But let me be clear: Unauthorized disclosures of classified infor-
mation could jeopardize the security of our Nation and risk the
safety of the American people. They will not be tolerated. The De-
partment will continue to take any such disclosures extremely seri-
ously. And as our investigations unfold, I will provide information
to members of the Judiciary and Intelligence Committees, as appro-
priate.

In addition to our significant national security achievements, the
Department has taken decisive action to combat a wide range of fi-
nancial and health care fraud crimes, and I am happy to report
that across the country this work is paying dividends. Last year
alone, the Department’s Consumer Protection Branch, in coopera-
tion with our U.S. Attorneys’ Offices, secured more than $900 mil-
lion in criminal and civil fines, restitution, and penalties, and ob-
tained sentences totaling more than 130 years of confinement
against more than 30 individuals. By working closely with the De-
partment of Housing and Urban Development and a bipartisan
group of 49 State Attorneys General, we achieved the largest joint
Federal-State settlement in history, totaling $25 billion, with five
of the Nation’s top mortgage servicers. Through the President’s Fi-
nancial Fraud Enforcement Task Force, we have obtained sen-
tences of up to 60 years in a wide range of fraud cases. And we
have created two new working groups to enhance civil and criminal
enforcement of consumer fraud and to bring State and Federal au-
thorities together in investigating and prosecuting misconduct by
institutions that contributed to the financial crisis.

Now, alongside key partners like the Department of Health and
Human Services, we have also made tremendous gains in our ef-
forts to fight against health care fraud. Over the last Fiscal Year
alone, utilizing authorities provided under the False Claims Act
and other statutes, we recovered nearly $4.1 billion in cases involv-
ing fraud in health care programs. That is the highest amount ever
recovered in a single year. And for every dollar that we have spent
combating health care fraud, we have returned an average of $7 to
the United States Treasury, the Medicare Trust Fund, and others.



7

Put simply, our resolve to protect American consumers has never
been stronger. And the same can be said of our efforts to safeguard
our citizens and law enforcement officers from violent crime.

Through innovative programs such as our Defending Childhood
Initiative and National Forum on Youth Violence Prevention, we
have developed comprehensive approaches for addressing the
causes and the consequences of violence among, and directed to-
ward, our young people. We have strengthened partnerships be-
tween Federal, State, local, tribal, and international law enforce-
ment officials, and as a result, we are working more effectively
than ever before to confront gun-, gang-, and drug-fueled violence.
In cooperation with our counterparts in Mexico and other countries,
we have orchestrated coordinated strikes against violent drug car-
tels, arrested thousands of cartel members, and seized billions of
dollars in assets. And we are implementing strategic plans to ad-
dress the shocking rates of violence that plague American Indian
and Alaska Native women.

We are also using every tool at our disposal to protect America’s
law enforcement community. Violence against law enforcement offi-
cers is approaching the highest level that we have seen in nearly
two decades. As the brother of a retired police officer, I am proud
that the Department has taken robust action to address this crisis.

Throughout my tenure as Attorney General, I have met fre-
quently with law enforcement leaders to ensure that the Depart-
ment understands their concerns. This has led to the development,
implementation, and enhancement of a host of very important pro-
grams, from the VALOR Initiative, which is providing our law en-
forcement partners with the latest in training and cutting-edge
technologies, to the Bulletproof Vest Partnership Program, which
Chairman Leahy has long championed and which has helped more
than 13,000 jurisdictions purchase lifesaving bullet- and stab-re-
sistant equipment. We also have worked closely with Members of
Congress to advance important legislation, from the historic hate
crimes prevention bill to the reduction of the unjust crack/powder
cocaine sentencing disparity—a landmark achievement that many
of the members of this Committee helped to make possible—to our
ongoing efforts to ensure the reauthorization of the Violence
Against Women Act and our strong support for the renewal of es-
sential authorities such as those included in the Foreign Intel-
ligence Surveillance Act Amendments of 2008.

The Department has also taken essential steps to uphold civil
rights protections. Over the past 3 years, our Civil Rights Division
filed more criminal civil rights cases than ever before, including
record numbers of human-trafficking cases. And we have taken ac-
tions to make certain that in our housing and lending markets, in
our workplaces and military bases, in our immigrant communities
and our voting booths, in our schools and in our places of worship
that the rights of all Americans are protected.

Now, in advancing this vital work, my colleagues and I are grate-
ful for your continued support. We are eager to move forward to-
gether to achieve our shared priorities. And I would be glad to an-
swer any questions that you might have.

[The prepared statement of Mr. Holder appears as a submission
for the record.]
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Chairman LEAHY. Thank you very much.

Attorney General, later this year, the surveillance provisions of
the FISA Amendments Act are set to expire. This is a concern to
many of us here. We have the Chair of the Senate Intelligence
Committee also as a member of this Committee, and these tools
give the intelligence community the ability to acquire extremely
valuable foreign intelligence information about non-U.S. person tar-
gets overseas. Although the statute expressly forbids the targeting
of U.S. persons as well as the so-called reverse targeting, we have
to remain vigilant in oversight of these broad surveillance tools.

I am glad to see the FISA Court has been active in its oversight.
I applaud the administration’s effort to police itself, but I think we
can do more. As one who helped write the original FISA statute,
I have watched it very carefully. In my experience, independent au-
dits by Inspectors General helped build the confidence of the Amer-
ican people in the activities of our Government.

Would you agree with me that these kinds of independent In-
spector General audits can be an important part of assuring com-
pliance and accountability, especially if the results of the audits are
made public?

Attorney General HOLDER. Well, we certainly think that the re-
authorization is extremely important. This is the highest priority
that the intelligence community has. Our hope would be that we
can do this reauthorization in a way that happens well before the
expiration of these acts. There are civil liberties protections that I
think we have to be concerned about. The use of the FISA Court
has been of great assistance in that regard.

With regard to the use of Inspectors General, I certainly think
they can play a role in helping us make sure that these authorities
are used in an appropriate way.

Chairman LEAHY. One of the things we have done in the FISA
legislation in the past, of course, is to have sunset provisions on
various aspects of it, which has forced whoever is in the adminis-
tration as well as Congress to review it again. And from what I
have heard from FISA Courts and others, the sunset provision has
been a good carrot stick way of making sure there is full compli-
ance. Would you agree?

Attorney General HOLDER. Yes, I think that is right. I think we
look at this and would hope that we could have a sufficiently long
period of time so that there is some degree of consistency as our
people are trying to use the Act. But we do think an extension of
about 5 years would be appropriate.

Chairman LEAHY. In 2006, Members of Congress stood together
on the Capitol steps. We wanted to reaffirm our commitment to
achieving full democratic participation by reauthorizing the Voting
Rights Act and the legislation reauthorizing Section 5. I was proud
to stand with President Bush when he signed that. But having
done that and having had this strong bipartisan support, we now
have restrictive voting laws spreading across the country. The re-
cent action in Florida that purged Florida’s voter rolls of legal vot-
ers is only one of many efforts under way in States across the coun-
try that I think pose a threat to our attempt to have national, fair,
and open elections.
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According to the National Conference of State Legislatures, since
2001 nearly 1,000 voter ID bills have been introduced in 46
States—1,000 for 46. Last year, voter ID legislation was advanced
in 34 States. Only three States, including my home State of
Vermont, do not have a voter ID law and did not consider voter ID
legislation last year. Yet we have consistently had probably the
most honest elections in the country.

According to one study, recently passed laws make it signifi-
cantly harder for more than 5 million eligible voters to cast ballots
in 2012 and found that enactment of strict voter identification laws
directly impacts the 21 million citizens who do not have access to
a Government-issued ID. The majority of these are young voters,
African Americans, those earning $35,000 or less per year, and the
elderly. I think of my own parents when they were alive; they
would not have had a Government-issued ID.

So as we head into a critical national election, is the Department
of Justice going to vigorously enforce the Voting Rights Act and
make sure that Americans are not denied what is probably the
greatest right we have as citizens—the right to vote?

Attorney General HOLDER. The right to vote is the lifeblood of
our democracy. It is what makes this Nation exceptional. In the
work that I have been doing, the Department has been doing, the
speeches that I have been giving, I am not advocating for a party.
I am advocating for a principle. The principle is the right to vote.
The arc of American history has always been bending toward the
expansion of the franchise, and the question I think we have to ask
ourselves—and this is on both sides of the aisle—is: Do we want
to be the first generation to restrict the ability of American citizens
to vote? We have a bad history in that regard, but since the pas-
sage of the Voting Rights Act in 1965, I think the most important
civil rights legislation that has ever been passed, we have seen an
ability on the part of people who had been too long excluded from
participating in our democracy, the opportunity to do just that, and
we are a better country for it.

We will be strong in our defense of the Voting Rights Act. We
will be strong in our defense of the rights of Americans to vote.
And we will examine on a case-by-case basis the statutes that are
passed, and those that contravene the 1965 Voting Rights Act we
will oppose, as we have.

Chairman LEAHY. Some of us are old enough to remember those
dark days, and we have at least one member of the House of Rep-
resentatives who nearly died during those dark days. And I do not
think any one of us wants to go back to that time.

In April, the Senate passed legislation to reauthorize the Vio-
lence Against Women Act with a strong bipartisan vote of 68-31.
The bill was based on years of work with professionals in the field.
We had law enforcement officers, judges, victim service providers,
those in the Department of Justice who work every day to help the
survivors of domestic and sexual assault all over the country. We
had 1,000 State, local, and national organizations supporting it—
1,000—because of the important steps they take to protect all vic-
tims.

Unfortunately, when it went over to the other body, to the
House, they took a different approach. They stripped out critical
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protections. They left many victims more vulnerable to these dev-
astating crimes. As I have said before, a victim is a victim is a vic-
tim, and it is hard to say we will include some but not others.

Will you and the administration work with me and the 67 other
supporters of the Senate-passed bill to urge the House to re-evalu-
ate its approach and ensure that we can reach all victims, not just
some victims but all victims, of these horrific crimes?

Attorney General HOLDER. Let me be very clear. We support the
Senate version of the reauthorization of VAWA. Every time the Vi-
olence Against Women Act has been reauthorized, it has been ex-
panded. It has been made more effective. And the expansion that
is proposed in the Senate version is a logical extension so that, as
you say, Mr. Chairman, all victims can come within its protections.
It is better for us in terms of law enforcement. It makes for a soci-
ety that we say we want to have, and the expansions with regard
to the groups whom this bill, the Senate version of the bill, wants
to include are, in fact, some of the most vulnerable: women who are
immigrants, Alaska and Native Americans, people from our les-
bian, gay, bisexual, and transgendered community. These are the
very people who in the 21st century, in 2012, need to have the pro-
tections of VAWA extended to them. So we support the Senate
version of that bill.

Chairman LEAHY. Thank you very much.

Senator Grassley.

Senator GRASSLEY. I want to followup on FISA, and thank you
for requesting the reauthorization, and I agree with you. Are there
any changes in the FAA needed either to enhance intelligence-gath-
ering capabilities or to protect the rights of U.S. citizens? And, sec-
ond, isn’t it true that the current FAA authorizes the Inspector
General to conduct oversight of the program?

Attorney General HOLDER. It is true that there is that component
that the Inspector General has to do, and I think there is an an-
nual report—I believe it is done on an annual basis. It may be
every 6 months, but I think it is on an annual basis that the In-
spector General does report. I think that as we have looked at the
bill and the potential reauthorization, we are essentially in a good
place. We would want to work with this Committee and Members
of Congress to look at any concerns that might be raised in terms
of new tools that we need, civil liberties protections that perhaps
need to be advanced. But our hope would be that this work would
begin as soon as possible and conclude well before the expiration
of the Act in December.

Senator GRASSLEY. On Fast and Furious, I have had a chance to
review some of the details of the wiretap. I happen to disagree with
your claim that they do not have details about the tactics of Fast
and Furious. ATF Acting Director Kenneth Melson described read-
ing those same wiretap affidavits in March of last year. He said he
was alarmed that the information in the affidavit contradicted the
public denials to Congress. He immediately sent an e-mail warning
others “back off the letter to Senator Grassley in light of the infor-
mation in the affidavit.” Yet the Department did not withdraw the
letter to me until December 2011.

In July 2011, we asked for that e-mail from Acting Director
Melson. We need to see it to corroborate his testimony, yet the De-
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partment is withholding that e-mail, along with every other docu-
ment after February 4, 2011.

On what legal ground are you withholding that e-mail? The
President cannot claim Executive privilege to withhold that e-mail.
Is that correct?

Attorney General HOLDER. Well, let me just say this: We have
reached out to Chairman Issa, members of the leadership on the
House side, to try to work our way through these issues. We have
had, I think, sporadic contacts, and I am prepared to make com-
promises with regard to the documents that can be made available.

There is a basis for the withholding of these documents if they
deal with deliberative

Senator GRASSLEY. But not on Executive privilege, right?

Attorney General HOLDER. The tradition has always been by
members of the Justice Department, whether they were led by Re-
publicans or Democrats, to withhold deliberative material. But in
spite of that—in spite of that—I want to make it very clear that
I am offering to sit down—I myself am offering to sit down with
the Speaker, with the Chairman, with you, whoever, to try to work
our way through this in an attempt to avoid a constitutional crisis
and come up with ways, creative ways perhaps in which we can
make this material available. But I have got to have a willing part-
ner. I have extended my hand, and I am waiting to hear back.

Senator GRASSLEY. When Acting Director Melson reviewed the
affidavits, he testified that he was alarmed at the number of guns
being purchased with ATF knowledge and without being inter-
dicted. When did you decide to read the affidavits for yourself? And
why did you decide to do that?

Attorney General HOLDER. I read the affidavits and the summary
memos I think after my last House hearing—not the one from last
week but I think the hearing before that. It had become a topic of
conversation, a topic of questioning, and I frankly had not known
what was contained in them. And so I had my staff pull them to-
gether and spent an extended period of time reading those affida-
vits and the summaries.

Senator GRASSLEY. Well, how is it that you can look at the de-
tails in those affidavits, as several members now have had a
chance to do, and see nothing wrong when others reviewed them
and saw very major problems?

Attorney General HOLDER. Well, I look at them and—I cannot
talk about the contents of them. These are matters that are under
seal. But I will align myself with what Ranking Member
Cummings said in his letter, looking at the same materials and
reaching the same conclusions I think that I do. You reach conclu-
sions on the basis of hindsight, and I think I try to put myself in
the place of the people who are actually looking at that material
at the time it was given to them. And on that basis, I think that
Congressman Cummings’ view of that material is correct.

Senator GRASSLEY. Debate over the wiretap applications has be-
come a matter of he said/she said since they are sealed and not
publicly available. I wrote to you 4 months ago asking you to seek
permission from the court to share the affidavits with Congress. I
have received no substantive reply. You did acknowledge my letter.
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Will you seek the court’s permission to release the affidavits so
people can read them and decide for themselves what they mean?
And if there are any problems with something sensitive, couldn’t
the judge make an independent decision and remove any truly sen-
sitive information before release? And if you have any concerns—
and I hope you do not have any concerns—wouldn’t that address
your concern?

Attorney General HOLDER. Well, that would be a truly extraor-
dinary act. We have done some just preliminary research, and it
has not happened very frequently. We have only found a limited
number of cases where the Justice Department has sought to have
wiretap information made available.

But I will put that on the table as something that we can con-
sider. We want to make sure that if we do share that information,
it does not have an impact on ongoing investigations.

But as I said, I am willing to consider that as a possibility to try
to avoid what I think is an impending constitutional crisis.

Senator GRASSLEY. Have the wiretap applications already been
produced to the defendants in Fast and Furious? And if so, why
shouldn’t Congress and the public get to see what the indicted gun
smugglers get to see?

Attorney General HOLDER. I frankly do not know where we are
in terms of what has been provided to the defense. I just do not
know the answer to that question.

Senator GRASSLEY. On another issue, it has been reported that
the National Security Division has been recused for at least one in-
vestigation stemming from the national security leaks. Is this cor-
rect? And if so, how is there not a conflict of interest on the part
of the Justice Department? And, second, why should we have con-
fidence that these leaks investigations will not be dismissed with-
out prosecution just like maybe the Tamm case?

Attorney General HOLDER. Well, I think that this Committee and
the American people can have great faith in the two people who I
have asked to lead this investigation. Rod Rosenstein and Ron
Machen are two great U.S. Attorneys who have shown a willing-
ness to take on difficult cases. They are both familiar with these
kinds of cases. Ron Machen is doing a lot of work right now in con-
nection with the D.C. Government. Rod Rosenstein is a person ap-
pointed by President Bush and who was so impressive that Presi-
dent Obama asked him to stay on as United States Attorney for
Maryland.

I think in those people we have people who have shown inde-
pendence, an ability to be thorough, and who have the guts to ask
tough questions, and the charge that I have given them is to follow
the leads wherever they are, whether it is in the executive branch
or some other component of Government. I have great faith in their
abilities.

Senator GRASSLEY. My last question. In the Tamm case and the
FBI anthrax leak, you and your Department relied upon the advice
of career prosecutors to dismiss the cases. Here you have instructed
political appointees to do the work. Why did you assign political ap-
pointees as opposed to career prosecutors in this investigation?

Attorney General HOLDER. Well, the people who have to lead
these investigations have to be, I think, sufficiently high in the De-
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partment to be able to command career people, to be able to inter-
act with the investigative agencies, and the logical people are
United States Attorneys. This has been done on any number of oc-
casions where Pat Fitzgerald on at least a couple of occasions has
been asked to do this. We have moved away from the independent
counsel model, which proved to be not particularly successful, and
what we have seen since that time is the use of U.S. Attorneys to
try to run these matters—U.S. Attorneys who themselves were not
involved in the underlying matters.

Chairman LEAHY. Thank you.

Senator Kohl.

Senator KOHL. Thank you.

Mr. Attorney General, at our last oversight hearing, we discussed
the Justice Department’s plans to close four of its seven Antitrust
Division field offices. Since then, the chiefs and assistant chiefs in
six of the seven field offices wrote to you to ask that this decision
be reversed. The letter stated that, “If the four affected field offices
are closed, it will be difficult for the Division to continue aggressive
criminal enforcement in the 21 States and territories served by the
four field offices.”

In April, I wrote to you asking you to reconsider this decision.
These offices are essential to detecting and prosecuting local con-
spiracies affecting consumers and local governments and have
brought in $97 million in fines in the last 5 years. Closing the At-
lanta and Dallas offices will result in no Antitrust Division pres-
ence in the southern half of our country. Moreover, we have been
informed that $6 million of the $8 million in purported savings will
result from the expected reduction of half of the attorneys and staff
now working in these offices, which would seem to show a less-
ening in priority for antitrust enforcement in the Department.

So, Mr. Attorney General, what is your response to the concerns
expressed by the career leadership in six of the seven field offices?
Wouldn’t closing four of these offices be perhaps penny-wise and
pound-foolish? And will you agree at least to re-examine your deci-
sion?

Attorney General HOLDER. Well, the Antitrust Division and the
work that it does has been a priority for this Justice Department.
I think we can look at all the things we have done and see that
that, in fact, is true. We are looking in this time of budgetary con-
straints to come up with ways in which we can be efficient and be
effective, and that is the reason why we decided to implement this
plan.

We have seen that these cases become more complex, antitrust
cases become more complex, more complicated, and it is our view
that they can best be handled by the reduced number of offices that
we have with larger teams.

I also want to stress that the people who are members of these
offices are going to be offered jobs within the Justice Department.
No one will be losing their jobs. People can move to other places.
All of the people who are in support capacities in these offices will
be given jobs in the U.S. Attorney’s Office that is closest to them.

So I think there is a programmatic reason for this, a budgetary
reason for this, and there will be no loss in our desire to be as ag-
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gressive as we have been with regard to the enforcement of the
antitrust laws.

Senator KOHL. Well, almost all of the money to be saved would
be in the reduction in staff, and yet you are saying those people
will be given opportunities to relocate. So it does not look as though
we are talking about any appreciable reduction in cost and fewer
offices. And that is why I am asking you at least to reconsider this
decision so that we can be clearer about the efficacy of doing it.

Attorney General HOLDER. Well, we do save money in terms of
efficiencies. There are rents, obviously, that we do not have to pay.
There are ways in which we can use people in places where we now
have vacancies, have the people in the antitrust office fill those va-
cancies so it has a budgetary impact that is at the end of the day
positive for us.

Senator KOHL. Mr. Attorney General, for nearly 2 years, we have
been working with DEA and industry stakeholders on legislation to
allow nursing home residents access to medically necessary drugs
they need to manage crippling pain. We have reached agreement
on most of the bill, but there are still a few outstanding differences
between industry and DEA that we continue to work through, spe-
cifically related to the penalties nursing homes would face for
minor technical errors. I am very much aware you appreciate the
gravity of the problem we are seeking to address, and I appreciate
your personal attention to it over the past year. But the longer this
remains unresolved, of course, the more nursing home residents
will continue to suffer. So I would like to know that we have your
continued commitment to work with us to reach a mutually agree-
able solution.

Attorney General HOLDER. Yes, you do. Senator, I thought you
and I worked pretty effectively on dealing with some of the con-
cerns that you very legitimately raised earlier. I want to make sure
that we follow through in that same spirit and ultimately get a
handle around any issues that remain. I know that you will be
leaving the Senate, and I would hope that you and I will have an
opportunity to conclude this and be in a good place before that hap-
pens.

Senator KOHL. Thank you. Well, in connection with that, let me
ask you about your future plans. By the end of the year, you will
have served as Attorney General for nearly 4 years. We know your
position is very demanding and that you are responsible for some
of the most serious issues and challenges facing our country, and
we particularly do commend you for your outstanding service.

Can you tell us, should President Obama be re-elected, will you
want to and will you continue to serve as Attorney General in a
second term?

Attorney General HOLDER. Well, I think you have got to ask
President Obama that question.

Senator KOHL. In the event that he asks you to.

Attorney General HOLDER. Well, I have enjoyed my time as At-
torney General. It has been a tough job. It is one that takes a lot
out of you. Some raise concerns about whether I was tough enough
for this job. I think that people hopefully will see that I have done
this job in a way that is consistent with our values. I have stuck
by my guns. I have been criticized a lot for the positions that I
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have taken. I have lost some. I have won more than I have lost.
And I am proud of the work that I have done, but more than that,
I am proud of the 116,000 people in this United States Department
of Justice. This has been the highlight of my career to have been
Attorney General of the United States, to work with you all, and
to serve this President. What my future holds, frankly I am just
not sure.

Senator KOHL. Thank you. Mr. Attorney General, many of us
were troubled, as I am sure you also were, when the Second Circuit
Court of Appeals overturned the conviction of a former Goldman
Sachs programmer who stole valuable computer code worth many
millions of dollars from that company. The court ruled that he did
not violate the Economic Espionage Act because the stolen com-
puter code was not a product intended for sale, as required by the
statute.

Is this ruling a major setback for prosecutors’ ability to go after
the theft of trade secrets under the Economic Espionage Act? Does
it give a free pass to anyone out there who wants to steal a com-
pany’s proprietary and highly valuable computer codes? And do you
believe that this decision requires some statutory fix?

Attorney General HOLDER. Well, there is no question that that
decision, which we have to respect, was a setback. I think that we
need to assess that case, as we are in the process of doing, and
then maybe get back to this Committee and other Members of Con-
gress to see if there is a fix that we might put in place to deal with
that issue. But there is no question that—again, I have to respect
the decision of the court, but there is no question that it has a po-
tential for a negative impact on our enforcement efforts.

So I think you are right to raise that concern, and I would hope
to be able to work with this Committee in dealing with concerns
that we might be able to identify. But the analysis of that has been
ongoing.

Senator KoHL. Thank you, Mr. Attorney General.

Attorney General HOLDER. Thank you.

Senator KOHL. Thank you, Mr. Chairman.

Chairman LEAHY. Thank you, Senator Kohl.

I am going by the list given to me by the Ranking Member’s staff
for order. Senator Kyl will be next and then Senator Feinstein.

Senator KYL. Thank you, Mr. Chairman.

Mr. Attorney General, I would like to ask you questions in four
areas relating to what you delicately described as the “potential un-
authorized disclosures,” the so-called leaks.

Attorney General HOLDER. Sure.

Senator KYL. First, what exactly are you investigating; second,
the potential for needing to get evidence from reporters; third,
some questions regarding the conflict of interest; and, fourth, why
two prosecutors. Let me go back and just go through each of those,
if I could.

When I say what exactly is the Department investigating, we
have all read about four specific areas of leaks. I wonder if all four
of those are part of this; if there are others: one related to the
bomb making in Yemen, the alleged double agent being involved
there; the killing of bin Laden is second; third, the President’s per-
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sonal direction of drone assassinations; and, finally, the computer
worm activity. Those are the four that I am aware of.

On the matter of journalists, you said that you would commit to
follow the evidence where it leads. I presume that means leaving
no stone unturned. And the question is: Does that include requiring
journalists to reveal their sources if the information cannot be ob-
tained otherwise? And here it would be very helpful if you could
tell us do you think the Department of Justice guidelines in dealing
with members of the media are adequate. These are what you fol-
low. I am well aware of that. Are they adequate for your purposes
here? What are the circumstances that warrant requiring testi-
mony from the media? You said these leaks will not be tolerated,
and I want to know, is there an exception if journalists will not vol-
untarily give you information?

Third, on the conflict of interest, could you describe for us the cir-
cumstances that would cause recusal, specifically, as Senator
Grassley noted, the recusal of the Department of Justice’s entire
National Security Division? I know the references back here to
Title 28, Section 600 of the C.F.R. But since the reporting—and I
have got several of the articles here—is that the leaks came from,
and I am quoting now, “participants in Situation Room meetings,”
that boils it down to a very small and very specific group of people,
all of whom by definition work directly with the President. We
have all seen photographs of the day on which bin Laden was
killed, and the people in that room are all people that we recognize.

So the question really here is: How could there not be a conflict
of interest if the evidence points to one or more of those people
who, according to the reporting, were the sources? For example,
would it be a potential conflict of interest if the evidence pointed
to Tom Donilon or John Brennan? And I presume, finally here, that
the President and Jay Carney and David Axelrod are not part of
your investigating team. So how could they say with great assur-
ance “this case does not present a conflict of interest”? How do
they know that? How could they prejudge that at this point?

And, finally, I am curious about why two prosecutors. Is there a
division of responsibility there? Do the two of them have to agree
on everything? Could you just expand a little bit on that for us,
please? Thank you very much.

Attorney General HOLDER. Senator, you have packed a lot into
that question. Let me see if I can take these.

With regard to NSD, the National Security Division, the recusal
is not of the entire Division. It is only that portion of the Division
that might have had exposure to the subject matter of the inves-
tigation, and that is something that happens as a matter of rou-
tine. It does not mean that these people did anything wrong. It is
just that their section might have had access to the material that
was inappropriately disclosed. So these career people who are not
in that category can be a part of the ongoing investigation.

With regard to the question of the press, we have in place, as you
indicated and as you know, regulations that have to be followed
within the Department, and I think those are adequate. We have
to come up with ways in which we exhaust all the alternative
means before we actually seek testimony from members of the
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press, and that ultimately has to be signed off on by the Attorney
General himself or herself. And I think that is appropriate.

We have tried more leak cases, brought more leak cases during
the course of this administration than any other administration. 1
was getting hammered by the left for that only 2 weeks ago. Now
I am getting hammered by the right for potentially not going after
leaks. It makes for an interesting dynamic. So I think the mecha-
nisms that we have in place are indeed good ones, and we have
shown in the past no hesitancy to employ them.

Senator KYL. On exactly what you are investigating, can you ex-
pand on that any or be a little bit more precise on that?

Attorney General HOLDER. Well, I do not want to necessarily go
into that which we are looking at. Some of the programs are ex-
tremely sensitive, and I think as the Deputy Attorney General tes-
tified when he was before, I guess, a Subcommittee of this Com-
mittee last week, to acknowledge an investigation of a particular
item could necessarily be seen as an acknowledgment of the exist-
ence of that program or that effort, and I do not think that in this
forum that is an appropriate thing to do. But that is one of the rea-
sons why I have pledged to make sure that I keep the Intelligence
Committee as well as the Judiciary Committee abreast of what it
is that we are doing.

Senator KyL. How about on the conflict of interest matter? We
are boiling it down to “participants in the Situation Room meet-
ings,” a pretty small, very readily identifiable group of people.
Doesn’t that inherently present a conflict of interest given the high
level and those people’s direct involvement with the President?

Attorney General HOLDER. I read that article by—I believe it is
Mr. Sanger.

Senator KYL. That is what I am referring to here, yes.

Attorney General HOLDER. Sanger, who I believe it was on an
interview or maybe it is in the article, I do not remember, and he
talked about information coming from sources other than the White
House. But let me be very clear. Our investigation will follow the
leads wherever they take us. Mr. Machen and Mr. Rosenstein have
the ability, the independence, they have the moxie——

Senator KYL. But my question, with all due respect, is: Doesn’t
that present an inherent conflict of interest? I mean, if you have
got people in that room—and I mentioned two to be very specific
just so you could have an anchor there with regard to the answer,
the National Security Adviser, for example. I mean, doesn’t that in-
herently present a conflict of interest if part of the National Secu-
rity Division is recused because they might have had access to—
I mean, here clearly you are talking about specific individuals, and
I am saying if the evidence led there, wouldn’t that be an inherent
conflict?

Attorney General HOLDER. Well again, I do not want to nec-
essarily get into hypotheticals. We want to look at the evidence as
it develops. But I think you have to also look at the alternative.
The alternative would be to appoint an independent prosecutor or
special counsel under regulations that I actually wrote after the ex-
piration of the Independent Counsel Act. That would necessarily
mean having to find somebody, having to staff them up, having to
find office space—all the things that we did during the independent
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counsel days. And the need is for us to operate with some degree
of haste, some degree of speed, and that is why I picked these two
really good U.S. Attorneys to handle this issue.

Senator KYL. My time is up. The other two things I had asked
are: I presume that Jay Carney and David Axelrod are not involved
here, and so do they really have a basis for knowing “the case does
not present a conflict of interest”? And could you describe the rea-
son for the two individuals?

Attorney General HOLDER. The two?

Senator KYL. You have appointed two, not one but two individ-
uals to do the investigation. I am just curious as to what the rules
are with respect to division of responsibility or are they both look-
ing at the very same things. What are the rules of engagement
there? And could you specifically tell us whether either David
Axelrod or the President or Jay Carney have a valid basis for
reaching the conclusion that the case does not present a conflict of
interest? Can they really say that at this point, knowingly?

Attorney General HOLDER. Well, I would say on the basis of what
I know at this early stage of the investigation, there is not a basis
for a conflict determination, but it is something that we are moni-
toring on an ongoing basis. Director Mueller and I have both set
up in place at the Justice Department and the FBI a mechanism
so that we can be advised on the possibility of a conflict, and if at
some point the people who have been given that responsibility indi-
cate to Bob, to Director Mueller, or to me that we are in a conflict
situation, we will act appropriately.

Senator KYL. Anything on the last point? I am just curious.

Attorney General HOLDER. I am sorry. The last?

Senator KYL. About two prosecutors rather than one.

Attorney General HOLDER. Oh. I do not want to go into the divi-
sion of their responsibilities only because—and I am not being
cagey here or cute—only because it means that I would necessarily
have to talk about things that frankly I do not think should have
ever been leaked and I do not think should be confirmed in this
setting. But I will be very honest—I will be certainly more fulsome
in my interactions with the Intelligence Committee and the Judici-
ary Committee in a different forum.

Chairman LEAHY. Thank you, and I do appreciate you giving me
a heads up before you appointed both these prosecutors. I think
they are tough, honest prosecutors—one a Bush administration ap-
pointee, one an Obama administration appointee. More impor-
tantly, both are the epitome of professional prosecutors, and I think
it was a good choice.

Senator Feinstein.

Senator FEINSTEIN. Thank you very much.

Chairman LEAHY. Speaking of somebody who has a direct inter-
est in all this.

Senator FEINSTEIN. Thank you very much, Mr. Chairman.

Welcome, General. It is good to see you. I am aware that around
noon, a sense of the Senate resolution will be introduced to set up
a special counsel, and I just want to say that at this time I would
oppose that legislation.

The Attorney General called me on Friday and indicated that he
was assigning two United States Attorneys to investigate these
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leaks, so I looked up the credentials of these two United States At-
torneys, and I would like for the purposes of the record just to re-
view some of the credentials.

One of them is Rod Rosenstein. He is the United States Attorney
for Maryland. He is a Republican, but he served in both Republican
and Democratic administrations. He served in the Ashcroft Justice
Department as Principal Deputy Assistant AG for the Tax Division
from 2001 to 2005. From 1995 to 1997, he worked for Kenneth
Starr as an associate independent counsel. He supervised the in-
vestigation that found no basis for criminal prosecution of the Clin-
ton White House officials who had obtained FBI background re-
ports.

In 2005, he was nominated by President Bush and unanimously
confirmed to serve as United States Attorney for the District of
Maryland. On his nomination, President Bush said this: “Rod
Rosenstein is a highly accomplished and well-respected attorney
who is widely praised by lawyers and judges alike for his intellect,
ethical standards, and fairness.”

Ronald Machen is United States Attorney for the District of Co-
lumbia. He has served as United States Attorney for the District
since February 2010. His nomination was favorably reported by
this Committee by voice vote, and he was confirmed by the full
Senate by unanimous consent. He served as an Assistant United
States Attorney from 1997 to 2001. He was then a partner at Wil-
mer, Cutler & Pickering before becoming U.S. Attorney. He is a
graduate of Stanford University and Harvard Law School.

Now, the reason why I oppose the special counsel is that a spe-
cial counsel takes a long time. If you look at the special counsel in
the Scooter Libby case, it took 4 years to complete. Now, by com-
parison, we have been told from the Washington field office that
they are already conducting interviews to find out who leaked the
AQAP bomb plot, and, of course, now the two United States Attor-
neys have been announced to lead the leak cases.

I really think this is the appropriate way to go. I am going to
support it. I am hopeful that members of the Intelligence Com-
mittee and this Committee will support these leaks being inves-
tigated in this way. I think to have a fight over how we do this now
will set back any leak investigation. These are two scrupulous men.
They are both independent, and I have no reason to believe why
they cannot work with the FBI and assemble a very strong pros-
ecution team where warranted. So I am very pleased to support
that.

On the subject as to why FBI agents were recused—and you
pointed this out, Mr. Attorney General—this was really in an abun-
dance of caution, so that no one that had anything to do with the
investigation particularly of the bomb as it left Yemen will be in-
volved in the investigation. Is that a correct analysis?

Attorney General HOLDER. Yes, I do not believe anybody from
the FBI has been recused. Some attorneys or some of the personnel
in NSD have been recused in that way.

I will also say that, in an abundance of caution, both the Director
and I have been already interviewed in connection with the knowl-
edge that we had of those matters—at least of that matter.
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Senator FEINSTEIN. All right. I mentioned to the Ranking Mem-
ber as he left, on the subject of IG reports, I very much agree with
what he said. And the Committee has extensive language in the re-
port on the bill that we are now about to put together on the sub-
ject, and there is an abundance of IG requirements, and require-
ments, Mr. Attorney General, on your Department to produce var-
ious reports. It is twice yearly. Let me just read a couple of things.

Section 702 require semiannual assessments by the Attorney
General and the DNI provided to Congress and the Foreign Intel-
ligence Surveillance Court. In addition, the Inspectors General of
the Department of Justice and certain elements of the intelligence
community are authorized to review the implementation of Section
702 and must provide copies of any such reviews to the Attorney
General, DNI, and congressional committees of jurisdiction. And it
goes on with more.

I can tell you this: At our last meeting of the Intelligence Com-
mittee, we had a binder this full of their reviews. We have also just
recently had the Inspectors General before us, and I can tell you
I found them very forward leaning, straightforward, and really felt
that they are capable of exercising strong investigations and mak-
ing conclusions regardless of where those conclusions may fall. So
I think that is good.

Let me talk to you about something—Senator Grassley and I
head something called the Senate Caucus for International Drug
Control, and it has been very interesting because in the course of
so doing, we have had the opportunity to look at Mexico, the Carib-
bean islands, Afghanistan, Guatemala, a number of different places
with respect to drugs. And the Senate passed a bill that Senator
Grassley and I did called the Targeting Transnational Drug Traf-
ficking Act of 2011, and the bill lowers the threshold from current
law, which says that drug traffickers must know that illegal drugs
will be trafficked into the United States to instead require reason-
able cause to believe that illegal drugs will be trafficked into the
United States.

Under current law, our ability to prosecute source nation traf-
fickers from South America is limited since there is often no direct
evidence of their knowledge that drugs were intended for the
United States. Our legislation changes this, and I hope the House
passes it and sends it to the President for his signature.

Could you please tell us how this bill could enhance your ability
to extradite drug kingpins to the United States?

Attorney General HOLDER. Well, Senator, I am not totally famil-
iar with the bill, but I really do like the portion that you have just
described because you do point out a problem that we have in get-
ting at these drug kingpins and the degree of knowledge that we
have to prove in order to be able to get them back into this country
where we have shown over the years, through Republican and
Democratic Justice Departments, where the greatest capacity to in-
capacitate these people, put them in jail for extended periods of
time. And I think that your emphasis on nations other than Mexico
is really, really important and something that we have not nec-
essarily done as good a job as I think we could have.

I have been in the Caribbean. I have talked to my counterparts
in Central America. As the Mexican Government becomes more
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successful, these cartels are looking for other ways to get their
drugs into the United States, and I think that your focus on these
other places and the mechanism that you have talked about I think
can both be extremely useful, and I look forward to working with
you with regard to that bill.

Senator FEINSTEIN. Thank you. It has passed the Senate. We
need to get it past the House.

Thank you, Mr. Chairman.

Chairman LEAHY. I agree.

I am advised that Senator Graham is next. Senator Graham.

Senator GRAHAM. Thank you, Attorney General Holder, for com-
ing. Is the National Security Adviser part of the White House, in
your view?

Attorney General HOLDER. Every time I see him, that is where
he is.

Senator GRAHAM. OK. Have you read Tom Ricks’ review of Mr.
Sanger’s book:

Attorney General HOLDER. No, I have not.

Senator GRAHAM [continuing]. About the Iranian program and
about the Kill List and the other things that we are talking about?
He says, “And throughout, Mr. Sanger clearly has enjoyed great ac-
cess to senior White House officials, most notably to Thomas
Donilon, the national security adviser.”

“Mr. Donilon, in effect, is the hero of the book as well as the com-
menter of record on events.”

I do not know what Mr. Donilon did, but according to this review
and from my reading of excerpts of the book, somebody at the high-
est level of the Government has been talking about programs that
I think are incredibly sensitive.

On a scale of 1 to 10, how serious do you consider these leaks?

Attorney General HOLDER. I think they are extremely serious.

Senator GRAHAM. Would it be 10, 9, 8, 7?

Attorney General HOLDER. You know, I am not sure what a 10
would be, but I would put them up there on a scale.

Senator GRAHAM. I cannot imagine—well, if there is something
worse, I would hate to see it. So my point is that I think our con-
cern on this side of the aisle is that there are clearly people around
the President leaking stories that involve highly classified informa-
tion, and here is the concern we have. You have got one program
called Fast and Furious that has been an embarrassment to the ad-
ministration, and it has been like pulling teeth to get information
about Fast and Furious, who knew what and when. And when you
have programs on the national security front that seem to show the
President is a strong leader, you can read about it in the paper.

So my concern, I think, is a lot of us believe if there was ever
a need for an outside special counsel, it is now. What do you say?

Attorney General HOLDER. Well, as I said, the two people who I
have appointed to look into these matters are first-rate prosecutors
who will do, I think, a great job. And as we look at the history of
what U.S. Attorneys who have been appointed in these kinds of
cases, I think we can feel a great deal of comfort.

Senator GRAHAM. Let us look at the history of—do you believe it
was a good thing to have a special counsel in the Valerie Plame
case?




22

Attorney General HOLDER. Sure.

Senator GRAHAM. And one of the reasons it was a good thing is
that the chief of staff of the Vice President wound up being pros-
ecuted, and I cannot think of someone closer to the White House
than that person.

Do you think it was a good thing to have a special counsel in the
Jack Abramoff case?

Attorney General HOLDER. Well, again, we are talking about spe-
cial counsel here, and we can get hung up on terms, but

Senator GRAHAM. I mean, do you think it was a good thing for
the country to have a special counsel appointed in the Jack
Abramoff case?

Attorney General HOLDER. Well, let me go back to the Plame
case first so my words are not misunderstood. The Plame case in-
volved a person who was a United States Attorney, the same thing
that I have done here. That was the person who got that designa-
tion, and these people are now appointed as regular U.S. Attorneys
because it is possible that some of these acts occurred in their dis-
tricts. If, however, we have proof that things happened outside
their districts, I can appoint them under Section 515 as special
counsels.

Senator GRAHAM. You are fighting the very concept that Senator
Obama wrote a letter to the Bush administration. Vice President
Biden was on TV morning, noon, and night urging the Bush admin-
istration to appoint a special counsel in the Valerie Plame case, the
CIA torture tapes case. Senator Obama wrote a letter to the White
House signed with a bunch of his Democratic colleagues urging At-
torney General Gonzales to appoint a special counsel in the Jack
Abramoff case because of extraordinary circumstances, the access
this man enjoyed, and as a result of this investigation, some high-
ranking Republicans wound up being compromised or, in fact,
going to jail.

So my point is that the political intrigue around Valerie Plame
and Jack Abramoff is no greater than it is here. We are talking
about people surrounding the President and the national security
apparatus at the highest levels, and you are resisting doing what
Senator Obama and Senator Biden suggested was in the public in-
terest. Why?

Attorney General HOLDER. Well, I as Attorney General am seized
with the responsibility of looking at allegations, controversies, and
making the decision on the basis of what I think is best for a suc-
cessful investigation and potential prosecution.

Senator GRAHAM. Mr. Attorney General—and I hate to inter-
rupt—you know I like you. We have, I hope, a good relationship.
But you are being subpoenaed—I mean, you are being—you may
be held in contempt by the House. Thirty-nine Democrats have
asked for more information. I am just suggesting, given your prob-
lems in the House and the political intrigue that is around this
case, and given past behavior of Senator Obama and Senator
Biden, who are now President and Vice President, you would be
doing the country a great service to appoint someone new that we
all could buy into. I am sure these people are fine folks, but, quite
frankly, I am very disturbed about the inability to get information
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regarding programs that are embarrassing and the tendency of this
administration to tell the whole world about things that are good.

So I just think you would be doing the country a great service
if you followed the advice and counsel of Senator Biden and Sen-
ator Obama.

Attorney General HOLDER. I think what is most instructive is to
follow that which we have done in the past and that which has
worked. And if you look at——

Senator GRAHAM. Did the Valerie Plame and Abramoff investiga-
tions work?

Attorney General HOLDER. Well, certainly the Plame investiga-
tion was—but, again, we are talking about——

Senator GRAHAM. What is the downside of a special counsel,
somebody new other than these two people that all of us could buy
into?

Attorney General HOLDER. But, Senator I think you are missing
something here. The special

Senator GRAHAM. I think you are missing something here. 1
think you are missing the fact that this is a very big deal, and you
are handling it in a way that creates suspicions where they should
not be. And all I am asking for is for you to find a lawyer in this
country that all of us could say, virtually all of us could say that
is the right person to do this job, rather than you picking two peo-
ple and telling us about how great they are. I do not know these
people from Adam’s house cat. There are a lot of lawyers in this
country I do know that would follow the evidence wherever it leads
and wherever it takes the country. I am asking you for your legacy
and for the good of the country to reconsider your decision and ap-
point somebody that all of us have confidence in. And I am asking
no more of you than Senator Obama and Senator Biden asked in
investigations that I think are no worse than this.

Attorney General HOLDER. I do know these people, and they are
good lawyers, they are tough prosecutors, and they are cut out of
the mold of Pat Fitz——

Senator GRAHAM. So the answer is you are not going to change
your mind?

Attorney General HOLDER. And they are cut out of the mold of
Pat Fitzgerald, who—again, what you are missing here in terms of
that special counsel or whatever title you want to give—was a sit-
ting U.S. Attorney. Nothing was done differently than what I have
done with regard to these people. It is the same thing.

Senator GRAHAM. Mr. Attorney General, what you are missing is
the biggest double standard in recent times, that the very people
who are in charge of a White House that I believe has compromised
national security unlike any time in recent memory, when they
were in this body with investigations no worse, I think could not
be considered any worse than this, were advocating to the Bush ad-
ministration to appoint somebody new, appoint a special prosecutor
that we could all have confidence in, and suggested that the Bush
administration was trying to conceal and protect themselves by not
doing what they were urging. And here the shoe is on the other
foot, and you are not willing to embrace the idea that——

Chairman LEAHY. The Senator’s time
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Senator GRAHAM [continuing]. It would be better off for the coun-
try if you would pick somebody that we all could buy into from the
get-go rather than picking somebody—two people that you say are
great that I do not know anything about.

So at the end of the day, I cannot believe that this is even a de-
bate given the national security implications of these leaks.

Attorney General HOLDER. Well, [——

Chairman LEAHY. I would say to my friend—and I did let him
go way over his time so he could get his——

Senator GRAHAM. Not nearly as much as my other colleagues.

Chairman LEAHY [continuing]. Speech in, but I would note that
with the time of that request for a special counsel, that was after,
as I recall, Attorney General Gonzales had testified that he really
considered himself part of the President’s staff and not an inde-
pendent Attorney General, unlike Attorney General Mukasey who
appointed a Federal prosecutor to investigate the firing of U.S. At-
torneys, another to investigate the destruction of CIA tapes.

Senator GRAHAM. If I may respond, Mr. Chairman, there is no
doubt in my mind that if the shoe were on the other foot, you and
everybody on that side would be screaming that I have to appoint
a special prosecutor that all of us could buy into.

Chairman LEAaHY. Well, I

Senator GRAHAM. Now, given the record of the way you have be-
haved

Chairman LEAHY. My problem—my problem with buying
into

Senator GRAHAM [continuing]. Your colleagues Obama and Biden
when they were Senators, this cries out for corrective action.

Chairman LEAHY. Well, and I have seen the talking points that
the Republican candidates have, and you have probably used them
better than anybody else.

I will yield to——

Senator GRAHAM. Well, how about——

Chairman LEAHY. I will yield to Senator Durbin.

Attorney General HOLDER. Mr. Chairman, if I could just correct
the record here, the Abramoff case was handled by the Public In-
tegrity Section of the United States Department of Justice. The
Plame case was handled by a sitting U.S. Attorney.

Senator GRAHAM. Specially appointed with powers and protec-
tions outside the system that we are all concerned about. You have
a chance here to lead the country in a new direction, follow past
precedent, and the fact that you are not going to do this disturbs
all of us up here on our side of the aisle.

Chairman LEAHY. I think before we prejudge what these U.S. At-
torneys are going to do, let us see what they do. I have been willing
to criticize both Democratic and Republican administrations if they
are not going forward with adequate prosecution. Let us see how
they do. If they are not doing their job, then I will be among the
first to say so.

Senator Durbin.

Senator DURBIN. Thank you, Mr. Chairman.

Let me say at the outset that the Senator from South Carolina
is my friend and we agree on so many things, but I do take excep-
tion to your statement about this administration compromising na-
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tional security more than any administration. I really think that
was over the line. And I would like to remind those who are fol-
lowing this that we have listened to speech after speech after
speech by the Minority Leader and other members of this panel
about how impossible it is to prosecute would-be terrorists in Arti-
cle III courts and they should be referred to military tribunals. And
you can correct me, but I believe the track record at this moment
under this administration is that over 400 would-be terrorists have
been stopped in Article III courts and 6 in military tribunals, that
our country is safe today because of the decision of the administra-
tion, when appropriate, to send cases to Article III courts and oth-
ers to military tribunals. And to suggest that this particular inves-
tigation somehow compromises national security is not borne by
the evidence.

I would ask the Attorney General to respond.

Attorney General HOLDER. Well, I think that is right. In terms
of the Article III system, it has proven to be effective both in this
administration and in the prior administration. We have proven
the ability to get intelligence out of people. We had successful pros-
ecutions. We have been able to conduct these cases safely without
putting anybody at risk in the immediate area.

You know, we need to have faith in what we call the greatest ju-
dicial system in this world. And it is. And those who have lost faith
in that system or its ability to handle these kinds of cases run
headlong into the facts as you have just outlined them.

Senator DURBIN. And if I could just return to the specific in-
stance here, I recall very well when Patrick Fitzgerald was chosen,
a sitting U.S. Attorney for the Northern District Illinois, who con-
ducted a lengthy investigation of the Valerie Plame-Scooter Libby
situation. And if I recall correctly, it started with the premise
someone had outed Valerie Plame, who was serving the United
States trying to gather information to keep us safe. And that was
the premise. Talk about a breach of national security. That clearly
was. And the decision was made to stay within the Department of
Justice, to turn to Patrick Fitzgerald of the Northern District to
conduct this investigation. And I think he did an excellent job, a
worthy job for a man of his character. I am sorry he is retiring. We
talked about this on the phone.

But when I hear the suggestion that you cannot find two U.S. At-
torneys, sitting U.S. Attorneys, who can do as good a job on this
critically important issue, I am troubled by it, because these U.S.
Attorneys have all been approved by this panel. This Senate Judici-
ary Committee reviewed their qualifications before giving them
this authority. And I would like to ask you, do you believe it is nec-
essary, as Senator McCain is going to request in just a few mo-
ments on the floor, that we delegate an outside special counsel—
in other words, outside the Department of Justice—to serve the
cause of justice in this important investigation?

Attorney General HOLDER. No, I do not. I think that we have the
capacity, we have the people, we have the mechanisms within the
Department of Justice to really look at these kinds of cases. We
have handled leak cases within the Department. As I said, I have
been criticized for being as aggressive as we have been, and I have
great faith in the abilities and the integrity of these two gentlemen.
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Senator DURBIN. Thank you. I had not planned on getting into
this, but I wanted to respond to some of the things that had been
said and asked.

Let me go to a parochial issue first relating to my home State
of Illinois. We have a prison in Thompson, Illinois, owned by the
State of Illinois, that has, in fact, been vacant for 10 years. Our
State has tried to negotiate an agreement with the Bureau of Pris-
ons, which faces its own overcrowding challenges, to come up with
an appropriate purchase price, and they have agreed on one that
has been approved through the State government as well as
through the Bureau of Prisons.

One of the contentious issues related to whether or not Guanta-
namo detainees would be transferred to the Thompson prison. You
sent a letter that suggested—it did not suggest. It stated, “Con-
sistent with current law, we will not transfer detainees from Guan-
tanamo to Thompson or otherwise house Guantanamo detainees at
Thompson.” That letter was sent several years ago.

I want to ask—this question continues to re-emerge as to wheth-
er or not there is some equivocation in that statement. So I would
like to ask you, and I am sorry to say this, under oath, which you
are in testimony before this Committee—I would like to ask you as
Attorney General, will you pledge that under no circumstances will
the Obama administration seek to transfer detainees from Guanta-
namo to Thompson regardless of what the law permits?

Attorney General HOLDER. That is an accurate statement of our
position. We want to acquire the Thompson facility. It would really
be a welcome addition to our Bureau of Prisons and increase the
capacity that we need for those kinds of prisoners, and we will not
move people from Guantanamo, regardless of the state of the law,
to Thompson. That is my pledge as Attorney General.

Senator DURBIN. And for the record, this matter has been dis-
cussed and debated for over a year, with reprogramming requests
through the Department of Justice. It has received the approval on
the Senate side, but it has been held up by one Republican Con-
gressman who has raised this issue over and over again. I hope
that you testimony under oath will finally satisfy whatever ques-
tions remain in his mind.

Let me ask you about another issue, which, frankly, came home
to me as I traveled recently to former Soviet republics, new nascent
democracies in Ukraine, Georgia, and other places. And I would
ask our U.S. Ambassador at each stop, “What is the first thing I
should raise here on behalf of the United States when meeting
with the President of this country?” And he would say, without
fail, “Elections. Make sure you make it clear to them that if they
are going to be a true democracy, they literally have to have clean
and fair elections, giving the opposition an opportunity, making
certain that people who are eligible can vote.”

Mr. Attorney General, I have held hearings now in two States as
part of the Constitution Subcommittee, in Florida and in Ohio, over
recent State laws that limit the opportunity of the residents of
those States to vote in the November election. In both instances,
I have called election officials of both political parties and asked
them point-blank: What was the evidence of voter fraud in Florida
and Ohio that led the State legislature to limit the early voting pe-
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riod, to restrict voter registration, to put other requirements in the
law to restrict the opportunity to vote? And without fail, in both
States they said there was no evidence that led to that State deci-
sion.

Now, this group, ALEC, American Legislative Exchange Council,
has been campaigning across the United States to change State
laws. This comes into a voting rights question which you are well
aware of that is under the jurisdiction of the Department of Jus-
tice. And I might add that some of the evidence that is coming out
now makes it clear, for example, in the State of Florida, they
launched a controversial project that may disenfranchise voters.
They are purging voter registration lists of “non-citizens.” We can
all agree that only eligible American citizens should vote in elec-
tions, but Florida’s process for deleting people from its registration
list has been so careless, it is replete with errors.

The State created an initial list of suspected non-citizens in Flor-
ida who would be ineligible to vote. Of the 2,700 names on this list,
87 percent were minorities. The overwhelming majority of people
on the list were registered Independents and Democrats. Perhaps
more to the point, almost all the people on the State’s list of sus-
pected non-citizens are actually American citizens.

I raise this point because, as we preach to the world the require-
ments of democracy when it comes to elections, the question is
whether we are practicing them in the States of Florida and Ohio
and so many other places.

In light of the Department of Justice’s conclusion that Florida’s
voter purge is unlawful, what steps is your Department taking or
prepared to take if Florida’s Governor and Secretary of State con-
tinue to ignore the Department of Justice order to stop purging its
registration list?

Attorney General HOLDER. We have sent two letters to the State
of Florida. The most recent one was last night. I have given the au-
thorization to our Civil Rights Division to go into court to sue the
State of Florida to stop these purges, which are clearly in violation
of the National Voter Registration Act, which requires that there
be what is called “a quiet period,” 90 days between any action that
you might want to take and the holding of an election or a primary.
My expectation is that suit will be filed within the next 24 to 48
hours.

We have done all that we can in trying to reason with people in
Florida through the provision of these letters. We are now prepared
to go to court.

Senator DURBIN. I hope that is not necessary, but what is at
stake is critical. If we are going to preach to the world the require-
ments of democracy and then not practice them at home, we are
going to flunk our own human rights scorecard at the Department
of State. And I think we have got to stand up for those elements
in our society who have political power who are trying to restrict
the right of American citizens to exercise their right to vote.

Thank you, Mr. Attorney General.

Chairman LEAHY. Senator Cornyn.

Senator CORNYN. Thank you.
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Mr. Attorney General, would you agree with me that, given the
gravity of these national security leaks, it is important that the in-
vestigation be nonpartisan and independent?

Attorney General HOLDER. Nonpartisan, independent, sure, and
we can do that with the people who I have appointed.

Senator CORNYN. Well, these people report to you, correct?

Attorney General HOLDER. They report to me as the past people
who were in the similar situations reported to whoever the sitting
Attorney General was.

Senator CORNYN. If this were a special counsel, in the past, for
example, specifically the Valerie Plame case, Acting Attorney Gen-
eral Comey delegated all investigative authority of the Attorney
General to the special counsel, and it operated independent of the
supervision or control of any officer at the Department of Justice.
Isn’t that correct?

Attorney General HOLDER. That is correct. Jim is a good friend,
James, Mr. Comey, was a good Deputy Attorney General. I do not
know why he did that, but the regulations that are in place make
very clear that somebody appointed pursuant to those regulations
is supposed to act within the chain and follow Justice Department
rules. It is in contrast to the Independent Counsel Act that was let
to expire, I guess toward the end of the Clinton administration.

Senator CORNYN. You hired Mr. Manchen first as Assistant U.S.
Attorney in 1997, correct?

Attorney General HOLDER. I am not sure of the date, but I did
hire him as an Assistant U.S. Attorney here in Washington, D.C.

Senator CORNYN. And would it surprise you to know that he is
a political contributor to President Obama’s campaign and, indeed,
served as a volunteer in Obama For America and assisted in the
vetting of potential Vice Presidential candidates?

Attorney General HOLDER. I am confident that he has the ability,
the capacity to investigate this case in a nonpartisan, independent,
thorough, and aggressive way.

Senator CORNYN. Well, I would suggest the question that that
raises by your answer is whether you have the independence and
ability to conduct the investigation if, in fact, all of this comes back
through you and given your track record. I just want to go over

Attorney General HOLDER. Well, my track record I think is con-
sistent——

Senator CORNYN. I did not ask you a question.

Attorney General HOLDER. Well, no, you made——

Senator CORNYN. I will give you a chance to respond in a mo-
ment.

Attorney General HOLDER. Well, my record I think I will stand
on, and I have shown a capacity to investigate people within this
administration. We have brought leak cases. Let us focus on those.
We have brought——

Senator CORNYN. No, let us not—let us not filibuster the time.
Let me talk about your record.

You misled Congress in February 2011 and claimed that there
never had been a gun-walking program and then had to retract
that in November 2011.

You misled Representative Issa in May 2011 saying you did not
learn about the Fast and Furious program until the spring of 2011.
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And then you had to admit to Senator Grassley that you learned
about those tactics in January 2011.

You claimed in a press conference in September 2011 you had no
knowledge of the Fast and Furious gun-walking program while it
is clear that your inner circle, your high-level Department of Jus-
tice employees received briefings and memos on Fast and Furious
gun walking, including Lanny Breuer, Deputy AG Grindler, and
others in early 2010.

You claimed that the Fast and Furious wiretap applications did
not detail gun-walking tactics. I have read them. Senator Sessions
has read them, and Senator Grassley obviously has read them. Yet
they do raise plenty of details, raise a red flag about this tactic.

You have defied the lawful and legitimate oversight responsibil-
ities of the House of Representatives and of the Senate. You have
resisted producing documents. You produced about 7,600 docu-
ments out of a pool of at least 80,000 documents that would be re-
sponsive.

And you failed to respond to my letter of August 2011 where I
asked you about gun-walking tactics that occurred in my State.

So 16 months after Fast and Furious was uncovered and Brian
Terry lost his life in the service to his country at the hands of a
drug cartel member who shot him using a weapon that was allowed
to walk under this program, there has been zero accountability at
the Department of Justice.

You will not appoint a special prosecutor in the face of a poten-
tial conflict of interest. You will not tell the truth about what you
know and when you knew it on Fast and Furious. You will not co-
operate with a legitimate congressional investigation. You will not
answer my questions about gun walking in Texas. You will not
take any responsibility for the failures of your inner circle. And you
will not acknowledge that your top aides knowingly misled Con-
gress about over 8 months. And you will not hold anyone account-
able.

So, Mr. Attorney General, I am afraid we have come to an im-
passe. The leaking of classified information represents a major
threat to our national security, and your office faces a clear conflict
of interest, yet you will not appoint a special counsel.

You will not support a truly independent investigation, and you
will not take the threat seriously. Meanwhile, you still resist com-
ing clean about what you knew and when you knew it with regard
to Operation Fast and Furious. You will not cooperate with a legiti-
mate congressional investigation, and you will not hold anyone, in-
cluding yourself, accountable.

Your Department blocks States from implementing attempts to
combat voter fraud. In short, you have violated the public trust, in
frlay view, by failing and refusing to perform the duties of your of-
ice.

So, Mr. Attorney General, it is more with sorrow than regret—
than anger that I would say that you leave me no alternative but
to join those that call upon you to resign your office. Americans de-
serve an Attorney General who will be honest with them. They de-
serve an Attorney General who will uphold the basic standards of
political independence and accountability. You have proven time
and time again, sadly, that you are unwilling to do so.
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The American people deserve better. They deserve an Attorney
General who is accountable and independent. They deserve an At-
torney General who puts justice before politics. And it is my sincere
hope that President Obama will replace you with someone who is
up to that challenge.

Chairman LEAHY. Mr. Attorney General, you certainly have the
right to respond to that. The Senator from Texas has accused you
of perjury, which is a criminal offense. I realize that his—I remem-
ber his strong support of one of your predecessors, Attorney Gen-
eral Gonzales. I had a different view of that. I felt that you were
a more appropriate person to be Attorney General. So feel free to
respond.

Attorney General HOLDER. Yes, with all due respect, Senator,
there is so much that is factually wrong with the premises that you
started your statement with, it is almost breathtaking in its inac-
curacy, but I will simply leave it at that.

You know, we want to talk about Fast and Furious. This is, I
guess—what, the ninth time? This is now the ninth time that I
have answered questions before a congressional committee about
Fast and Furious. If you want to talk about Fast and Furious, I
am the Attorney General that put an end to the misguided tactics
that were used in Fast and Furious. An Attorney General who I
suppose you would hold in higher regard was briefed on these
kinds of tactics in an operation called Wide Receiver and did noth-
ing to stop them. Nothing. Three hundred guns, at least, walked
in that instance.

I am also the Attorney General who called on an Inspector Gen-
eral to look into this matter, to investigate this matter. I am also
the Attorney General who made personnel changes at ATF and in
the U.S. Attorney’s Office that was involved. I have overseen the
changes of processes and procedures within ATF to make sure that
this does not happen ever again.

So I do not have any intention of resigning. I heard the White
House press officer say yesterday that the President has absolute
confidence in me. I do not have any reason to believe that that, in
fact, is not the case.

And in terms of what it is that we have turned over to Congress
in this regard, let us put something on the record here. We have
collected data from two hundred and—this is with regard to Fast
and Furious. You guys want to keep talking about it. We have col-
lected data from 240 custodians. We have processed millions of
electronic records, looked at over 140,000 documents, turned over
7,600 pages over the course of 46 separate productions. We have
made available people from the Department at the highest levels
to be interviewed. And I have also indicated, I guess earlier in my
testimony, to the extent that all of that is not enough to satisfy the
concerns that have been raised in the House committee, I am will-
ing to sit down and talk about the provision of more materials.

I have sent letters in that regard, the Deputy Attorney General
has sent letters in that regard, and have not had responses, which
leads me to believe that the desire here is not for an accommoda-
tion but for political point making. And that is the kind of thing
that you and your side I guess have the ability to do, if that is
what you want to do. It is the thing that I think turns people off
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about Washington. While we have very serious problems, we are
still involved in this political gamesmanship.

Senator CORNYN. Well, Mr. Attorney General, the problem we
have is that you will not allow Congress to do its job when it comes
to oversight, and you thwart a legitimate investigation into pro-
grams like Fast and Furious. For example, you sent a fallacious
letter, a false letter, in February 2011 to this Committee in re-
sponse to Senator Grassley’s inquiry, claiming that nothing like
Fast and Furious existed and that it took until November 2011 for
you to send Lanny Breuer over here and apologize for misleading
Congress during that interim. And, finally, you refuse to produce
any documents that post-date that false letter of February 2011 to
either the House or the Senate.

So I am happy to have a conversation with you about what the
facts show at another time and another place, but I would stand
on the record.

Attorney General HOLDER. Well, with regard to that letter, let us
talk about that. I was not involved in the creation of the February
4th, but what I as Attorney General made the decision to do was
to make available, and we did make available, all the deliberative
material that went into the creation of that letter, which is un-
heard of—deliberative material, which was something that the Jus-
tice Department has always tried to protect. We made that avail-
able. And as I said and I will say yet again, to the extent that there
are issues that remain unresolved, materials that people want to
get, I am willing to inject myself into the process, to listen to those
requests, and to make available things that to date we have not de-
cided would be appropriate.

As I said, I want to avoid this constitutional crisis. I will not,
however, compromise the integrity of ongoing prosecutions or put
at risk witnesses or people who we are working with. But aside
from those two concerns, I am willing to work with Congress in
this regard.

Senator CORNYN. I would just say

Chairman LEAHY. The time—I think we——

Senator CORNYN [continuing]. Stonewalling Congress is not a
constitutional crisis.

Chairman LEAHY. In fairness to the others, we should go for-
ward. I would note that I appreciate the fact that while the gun
walking began in the Bush administration with Attorney General
Gonzales, you stopped it.

Senator Whitehouse.

Senator WHITEHOUSE. Thank you, Chairman.

Welcome, Attorney General. I wanted to make one point and
then ask a couple of questions. The point that I would like to make
is that it is my belief as a former United States Attorney, as some-
body who has been involved with the Department of Justice, that
it should be our baseline expectation that every Attorney General
and every United States Attorney should be willing and able to fol-
low evidence in a criminal prosecution wherever it leads. And in
that regard, the Department of Justice is a somewhat different en-
tity than other elements of an administration in which political
control of the Department of Agriculture or something might be
more appropriate, but that within the Department of Justice we be-
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have differently. And I worry that where this discussion is going
is setting the bar too low with a presumption that then will become
the standard that United States Attorneys are not capable of inves-
tigating the executive branch of Government, which I think is fac-
tually wrong, runs against the history of the Department, and the
Department has put a lot of effort into building in safeguards and
checks and balances to make sure that those pressures stay out of
the Department.

I can remember that for a long time there was actually a rule,
I think based on a letter from Senator Hatch, that only very few
members of the White House were allowed on a criminal matter to
contact anybody in the Department of Justice, and it was a very
small number on either side. Now, during the Bush administration,
they opened that up so that hundreds of people, including Karl
Rove, could have direct access to Department of Justice folks on
criminal investigations. And after I pointed that out to Attorney
General Gonzales, I think they retreated on that. But there have
been all these fences built over time to protect the unique role of
the Department of Justice. There have been high points and there
have been low points.

I think a high point was when Acting Attorney General Comey
went all the way to the Oval Office to stand up for the Department
of Justice’s independent view that the warrantless wiretapping pro-
gram was being conducted illegally and that if the White House did
not back down, he and a considerable number of senior members
of that Department were all going to resign. And faced with that
pressure from the Department of Justice, the White House blinked
and gley reconstituted the program. That is all a matter of public
record.

A less happy event was when the Inspector General’s investiga-
tion into the politicization of the U.S. Attorneys under the Bush ad-
ministration actually led into the White House and Attorney Gen-
eral Mukasey refused to conduct an investigation once it touched
the White House. Even though there is no Executive privilege as
between the White House and the United States Department of
Justice, I think that may have been the first time that I am aware
of that the Department of Justice has backed down on pursuing
evidence relevant to an investigation because it touched on the
White House. And I think that was an unhappy and not represent-
ative of the best traditions of the Department of Justice.

So I think I stand with you in arguing that not only should the
Department of Justice be able to do these kinds of investigations,
if they are not, we have a real problem on our hands. But it should
be the default proposition that our Attorney General and our
United States Attorneys have the ability to do that. And if we do
not think they do, we should not confirm them. So that is a point
that I wanted to make.

Cyber—Ilet us change to that topic for a minute. Two points on
this. One, we are looking at trying to do something serious in terms
of legislation to help protect our Nation from the cyber attacks that
are increasingly prevalent and increasingly sophisticated and in-
creasingly dangerous. The core target for foreign and terrorist ele-
ments 1s our critical infrastructure, our electric grid, the servers,
the process, the financial transactions for our financial sector, the
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communications networks and so forth, which are privately owned
but provide essential, as I said, critical infrastructure.

On June 6th, we have a letter that was written to both Majority
Leader Reid and Minority Leader McConnell that describes the
cyber threat as “imminent” and that it represents “one of the most
serious challenges to our national security since the onset of the
Nuclear Age 60 years ago.” The letter continues that “protection of
our critical infrastructure is essential in order to effectively protect
our national and economic security from the growing cyber threat.”

It continues further, this is not only in italics but in bold italics,
“We do feel strongly that critical infrastructure protection needs to
be addressed in any cybersecurity legislation.”

It concludes, again in bold italicized text, “Any legislation passed
by Congress should allow the public and private sectors to harness
the capabilities of the NSA to protect our critical infrastructure
from malicious actors.”

They say at the end, “We carry the burden of knowing that 9/
11 might have been averted with the intelligence that existed at
the time. We do not want to be in the same position again when
cyber 9/11 hits. It is not a question of whether this will happen.
It is a question of when.” And it is signed by Michael Chertoff, who
was George Bush’s Director of Homeland Security; Mike McCon-
nell, who was both the head of NSA and the Director of National
Intelligence; General Michael Hayden, who was in charge of the
Central Intelligence Agency; and Paul Wolfowitz, who was the Dep-
uty Secretary of Defense.

What is your position on whether or not the legislation that we
are working on should address or should not address the problem
of America’s critical infrastructure?

Attorney General HOLDER. I think it absolutely must address
that. There is a bill that has been working through the Senate.
There are four Senators who are behind it. I do not remember
which four exactly, but I think that that is a good bill because it
looks at this problem comprehensively.

If one looks at the threats that we monitor and the use by state
actors as well as groups to try to get at our Nation’s infrastructure,
I do not want to alarm the American people, but I think the pas-
sage that you read from that letter accurately states the concerns
that we have within the administration.

Senator WHITEHOUSE. Mr. Chairman, may I ask unanimous con-
sent that the full letter be made a part of the record of this pro-
ceeding.

Chairman LEAHY. Without objection.

[The letter appears as a submission for the record.]

Attorney General HOLDER. This is a problem that we must ad-
dress. Our Nation is otherwise at risk. And to ignore this problem,
to think that it is going to go away, runs headlong into all the in-
telligence that we have gathered, the facts that we have been able
to accrue which show that the problem is getting worse instead of
getting better. There are more countries that are becoming more
adept at the use of these tools. There are groups that are becoming
more adept at the use of these tools, and the harm that they want
to do to the United States and to our infrastructure through these
means is extremely real.
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Senator WHITEHOUSE. Mr. Chairman, everybody else has gone
several minutes over their time. I will not. But I do wish to—I will
do it in a question for the record. I just want you, Attorney Gen-
eral, to know that I am not satisfied with the answer I got from
the Department with respect to the Margolis memo that holds the
Office of Legal Counsel to a lower standard in terms of its duty of
candor than a regular trial lawyer or a regular, you know, guy with
three files under his arm going into the Garrahy Judicial Complex
in Providence, Rhode Island, is held to. I just think that is abso-
lutely wrong, and I will pursue the question again in questions for
the record. I think that the answer that was prepared for the De-
partment in response to my question sidesteps the issue in a way
that does not address it, and I really am determined to get this ad-
dressed.

Thank you very much.

Attorney General HOLDER. I will look at that response.

[The information referred to appears as a submission for the
record.]

Chairman LEAHY. Thank you very much.

We will go next to Senator Sessions, then to Senator Schumer.

Senator SESSIONS. Thank you.

Mr. Attorney General, I do believe that we have voter fraud in
America. I do believe that States and cities and counties have a
duty to maintain rolls, voting rolls, of integrity, and purging the
rolls is just a way of saying you are going through the rolls to make
sure dead people are not on it; people who have moved to other
States and are voting in other States do not remain on it; people
that are not citizens are not on it. And if you do not have voter
ID, I would just observe that somebody can walk in to a voting
place where they know there is a registered person on the rolls who
is not a citizen, not alive, or is in another State and just say they
are John Jones and vote for that person. And that is a danger to
the integrity of the ballot, and civil rights requires that people be
able to vote, but only vote once if they are lawfully entitled to vote.
So I am just disturbed really about the approach that you have
taken on that. I think Florida has every right, in fact a duty, to
try to maintain clear rolls that have integrity to them.

Mr. Attorney General, in the Patrick Fitzgerald appointment as
an independent counsel, he was United States Attorney, but the
letter from the Acting Attorney General told him that, “You will in-
vestigate this, and I direct that you exercise that authority as spe-
cial independent counsel without the supervision or control of any
officer of the Department.” In other words, every United States At-
torney serves at the President’s pleasure. They are under your su-
pervision. And if they are going to investigate cases that reach cer-
tain levels, any person in that position needs the protection, I
think, of independence.

Now, I think you can abuse the independent counsel statute. I
do not think it should be used every time some matter comes up.
But let me just point out a few things about this case.

First of all, these leaks could very well be criminal. They were
leaks dealing with the fact that we had informants inside terrorist
organizations. There were a lot of things that I think go beyond
any reasonable standard, far more serious, in my view, than the



35

Valerie Plame case because she was sitting in an office in the CIA
and not out in the field somewhere at risk, presumably.

Look at this. The New York Times articles quote Mr. Donilon, his
National Security Adviser, quotes Mr. Daley, his Chief of Staff,
former Chief of Staff; Ambassador Munter, the Ambassador to
Pakistan; Dennis Blair, the former Director. It on more than one
occasion makes reference to “Mr. Obama’s aides say.” Greg Craig,
the White House counsel, is referred to; Jay Johnson, the Defense
Department counsel; Rahm Emanuel; John Brennan; Harold Koh,
State Department Chief Counsel. These were all talking to the
New York Times. Somebody provided information that should not
have been provided. These are some of the closest people you have
in Government to the President of the United States, and so it is
a dangerous thing.

Also, I would note that in the article, the New York Times writes
this: “Still, senior officials at the Department of Justice and the
Pentagon acknowledge they worry about public perception.” That is
a troubling statement to begin with because you should do the
right thing, but the point I would make is the New York Times is
talking to people, senior officials at the Department of Justice. So
can you see how in a matter of this seriousness that it might be—
that it would be that people could feel that an independent counsel
should be appointed?

Attorney General HOLDER. Well, the extraordinary grant of
power that Jim Comey gave to Pat Fitzgerald is really extraor-
dinary. I am not aware of any kind of grant like that with regard
to any other U.S. Attorney who was put in this position, and I do
not know exactly what Mr. Comey’s rationale was for that.

As I have indicated previously, I think that we have an ability
with these two people whom I have named to follow the evidence
wherever it leads us.

Senator SESSIONS. Well, they are appointed by the President.
They serve at the pleasure of the President. They serve under your
supervision, and the President’s top aides, former top aides, some
of your senior officials at the Department are people that were
talking to the New York Times and need to be interviewed in an
aggressive, independent way, not as a friendly fellow Department
of Justice employee but as someone that could be subject to a
criminal charge. And I think that is why people believe an inde-
pendent counsel could be appropriate in this matter.

You note there are two United States Attorneys. As I understand
you, each would have separate responsibilities to investigate sepa-
rate parts of the matters that may come up?

Attorney General HOLDER. Yes, I do not want to go into the de-
tails of what it is they will be investigating, but they have separate
matters that they will be looking at.

Senator SESSIONS. Well, my time is about up, and I will not be-
labor it. But I take this as a very serious matter, the question of
the leaks, how important they are. I believe lives have been placed
at risk. I have raised it in the Armed Services private or closed
hearings dealing with these matters in months past. It has been
a pattern. I do not believe we have seen a greater series of leaks,
and I believe it is time to bring it to a conclusion. I believe an ag-
gressive investigation is required, and I believe from now on mem-
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bers of this administration, previous administrations, and subse-
quent administrations should fully understand they will be held ac-
countable if they violate their oath to protect the legitimate secrets
of the United States.

Attorney General HOLDER. Well, Senator, I do not disagree with
you except maybe with regard to who actually should do this. I
think what you have said about the seriousness of these leaks, the
potential harm to our country, the need to hold people accountable,
I agree with all of that.

Senator SESSIONS. Based on the article, couldn’t it be that you
provided the leaks? It just says “senior Department of Justice offi-
cials.” It could be your Deputy.

Attorney General HOLDER. Well, I can tell you that I did not, and
I can also tell you that I have been interviewed already, and I can
tell you that that interview was not some kind of pro forma, take-
it-easy interview. It was a serious interview that was done by some
serious FBI agents. The same thing happened to the Director of the
FBI as well because we were people who had knowledge of these
matters, and we wanted to make sure with regard to the investiga-
tion that it began with us. And so that has happened, in addition
to, I guess, the couple hundred other interviews that—well, maybe
not a couple hundred, maybe a hundred or so interviews they have
already conducted.

Senator SESSIONS. Thank you.

Senator SCHUMER [presiding]. Thank you, Senator Sessions, and
now I will recognize myself.

First, I want to say this. It is not the focus of my questions, but,
Attorney General Holder, I want to tell you that I agree with Sen-
ator Feinstein that appointing these two U.S. Attorneys to inves-
tigate leaks is the proper way to address our current and imme-
diate concerns.

Now, some of my colleagues have brought up the case of Valerie
Plame. As you know, I was very much involved in that. And the
initial leak in Mr. Novak’s column talked about senior administra-
tion officials, and what was begun then was just what you have
begun—a DOJ investigation. It was not until several months later
when it became clear that the White House was actually
stonewalling, not giving the information that was asked for, that
an independent counsel was called for, a special counsel was called
for. So the analogy to the Plame investigation does not hold be-
cause we do not know who leaked it. We do not know if it is senior
administration officials. You can name a lot of people in the book,
as my good friend from Alabama does. Who knows who it is? And
to have Justice investigate is the right way to go.

If we find that some high administration officials are not giving
proper information or whatever to your investigators, that kind of
lack of cooperation might then merit a special counsel, but we are
not at that point yet. And so this analogy to Plame, when even at
the beginning senior administration officials—the actual source
said it was senior administration officials, and still a special coun-
sel was not called for and was not appointed, makes eminent sense.
So you are handling it correctly, and I hope you will not feel politi-
cally pressured into doing something that would go beyond that be-
cause you are doing the right thing.
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Now let me move over to three other quick issues, if we can try
to get through them. The first involves the Lockerbie bomber. As
you know, holding all the terrorists who planned and executed the
Lockerbie bombing accountable is of utmost importance, particu-
larly in New York where we had so many people die in that, in-
cluding a whole bunch of students from Syracuse University. I
knew of a family who lost someone. They were from Our Lady Help
of Christians parish right near where I was raised in Brooklyn.

It was reported a few weeks ago that Director Mueller was in
Libya to discuss further investigating the bombing. As you know,
al-Megrahi, the only person held accountable, has finally passed
away, but it is very likely he did not act alone. And these people
lost loved ones—husbands, wives, sons, and daughters. And to
know that other people are living freely, particularly when there is
a different Libyan Government now, is unfair.

So does the DOJ—I hope the DOJ will renew the investigation
into Lockerbie, and I would like to know if you think they should
do that and if you believe individual, other individuals, can be
brought to justice.

Attorney General HOLDER. Well, this is something that we still
see as an open investigation. You are right that Director Mueller
did go to Libya. I met with the Prime Minister from Libya here in
the United States and pressed the point with them that we wanted
a full accounting with regard to Pan Am 103.

This is a matter that certainly Megrahi was involved in. I think
there is still a basis to believe that more investigation is war-
ranted, and we are pressing the Libyan Government in that regard.

Senator SCHUMER. Right. And Justice would keep an investiga-
tion open as well if the evidence turned out

Attorney General HOLDER. We consider this an open matter.

Senator SCHUMER. Great. Glad to hear it. Next——

Attorney General HOLDER. It is open in the U.S. Attorney’s Office
in Washington, D.C.

Senator SCHUMER. That is the right place for it. We do not need
a special counsel or anything else. OK.

Sex offenders: The Adam Walsh Act mandates that the U.S. Mar-
shals Service provide assistance to State and local enforcement in
locating and apprehending sex offenders who do not comply with
registration requirements, and one of the primary vehicles the
Marshals Service has for providing this assistance is the National
Sex Offender Targeting Center, which is comprised of subject mat-
ter experts versed in a variety of aspects regarding sex offender in-
vestigation and management.

As the Targeting Center has become more successful in tracking
down sex offenders who fail to register, they have received a grow-
ing number of requests for assistance from State and local police
to investigate other sex crimes. But here is the problem: In many
instances, the Targeting Center is being asked for help in cases
that are arguably outside its current authority, which is currently
limited to investigating sex offenders who fail to register. State and
local officers often want Federal help to identify and apprehend
suspected sex offenders in cases where the issue 1s not a failure to
register and it is currently not clear whether Federal help can be
made available. Let me point out quickly three cases in my State
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where the help could have been used very well by local law enforce-
ment.

In Utica, there is the case of Robert Blainey. He is a serial rapist
of children. He failed to show up for a parole hearing, and he likely
could have been apprehended much more quickly had the Tar-
geting Center been involved in assisting local police. He was not,
and he went on to do further horrible crimes.

On Long Island, during the investigation of the Gilgo killer, who
is believed to have murdered ten people associated with the sex
trade over the last 15 years and dumped their bodies along Ocean
Parkway out there by Gilgo Beach, the Targeting Center could pro-
vide more comprehensive assistance that the Suffolk County Police
Department needs and wants.

And in New York City, a sex offender named Jose Perez, who
committed sexual assault on over 12 victims before he was caught
by police, would have likely been captured earlier had the Tar-
geting Center’s resources been available.

In each of these cases, local officials would have requested assist-
ance from NSOTC if it were available to them and the center
would have been able to help with behavioral assessment of the
perpetrator, linkage analysis between particular crimes, and risk
assessments to determine where future crimes would occur.

So I find it wrong that assistance is not available, and I want
it to change, and I intend to introduce legislation allowing the Na-
tional Sex Offender Targeting Center to provide investigative and
analytic support to State and local enforcement in cases where
these agencies ask for Federal help to track down sex offenders.

Would you support such legislation?

Attorney General HOLDER. Well, let me just say that I want to
thank you for raising this issue and also appreciate the support
that you have given the Department’s efforts in this regard over
the years. We have always been able to count on you, and I think
Congress has also given us a lot of tools to help in this regard. I
have not seen the bill that you are referring to, but I would be glad
to examine it and work with you on this very real problem. It is
an issue that we as a society have focused on I think far too late
%Iﬁl far too little. And so I would be glad to work with you on the

ill.

Senator SCHUMER. Right, and the basic idea is something you are
sympathetic to letting them share. I am not asking you to support
a specific piece of legislation that you have not seen yet, but the
basic idea you would be supportive of.

Attorney General HOLDER. Yes, that is correct.

Senator SCHUMER. Great. Thank you, Mr. Chairman.

Chairman LEAHY. We will turn to Senator Lee, who has been
waiting patiently. Go ahead.

Senator LEE. Thank you, Mr. Chairman. Thank you, Attorney
General Holder, for joining us today.

Attorney General HOLDER. Good morning.

Senator LEE. In our meeting today, you have used the term “con-
stitutional crisis” several times, and

Attorney General HOLDER. You know, when I think about that,
maybe “constitutional conflict” would be a little better.

Senator LEE. “Conflict”? OK.
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Attorney General HOLDER. That is making it a little more

Senator LEE. One way or another your use of that term reflects
a concern that I share, to make sure that Government is operated
within the confines of what the Constitution allows.

I, like many of my constituents, have some concerns with regard
to how this President and his administration have viewed certain
constitutional restrictions. Some expressed concerns early on in
this administration with the President’s expanded use of so-called
czars, individuals accountable only to the White House while per-
forming functions that one could argue could and should and in the
past have been performed by Senate-confirmed, Cabinet-level per-
sonnel.

In the area of religious liberty, you had an unprecedented and
fairly radical position taken by the administration in the Hosanna-
’éabor case that was rejected unanimously, 9-0, by the Supreme

ourt.

Also under the category of religious liberty, you have got a con-
traception and abortifacient mandate that failed to take into ac-
count the conscientious objections of religious institutions, reflect-
ing, I think, a somewhat callous disregard for religious liberty.

Then you had the President taking military action in Libya with-
out a declaration of war, without any kind of congressional author-
ization. Many found that constitutionally problematic.

The President’s signature legislative achievement, the Affordable
Care Act, contains an individual mandate that many consider con-
stitutionally problematic, and that, of course, is before the Supreme
Court right now.

Then there is one issue that I find extraordinarily troubling but
that has not gotten as much attention, which is the President’s use
of the recess appointment power.

Now, every President has made recess appointments, to my
knowledge, but this President did something different. He did
something that no other President has ever done, to my knowledge,
which is that on January 4th of this year, he made recess appoint-
ments at a time when the Senate did not consider itself to be in
recess, at a time that the Senate, according to its own rules and
operating procedures, had been adjourned for a period of time less
than 72 hours. This is a concern to me, and, you know, the concern
is compounded by the fact that in the 23-page, single-spaced memo-
randum authored by your Office of Legal Counsel, your Depart-
ment seemed to be adopting a rationale that would, in effect, say
that the President may decide when the President deems the Sen-
ate to be in recess, regardless of what the Senate’s own rules say.

So I want to ask you, in light of this position, are you concerned
that in the future, appointments historically requiring the advice
and consent of the Senate may be made simply unilaterally by
Presidents of either party without the advice and consent of the
Senate?

Attorney General HOLDER. No, I do not think so. If you look at
that OLC opinion, I think that the rationale, the analysis that they
did, I think is constitutionally sound. These pro forma sessions that
were put in place where somebody would gavel the Senate for a
couple minutes, whatever it was, were seen by the OLC opinion as
not keeping the Senate in session, and it——
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Senator LEE. Even though we enacted substantive legislation on
December 23, 2011, just a couple weeks before these recess ap-
pointments were made. That was a pro forma session, was it not?

Attorney General HOLDER. Well, they look at the period from
January 3rd to January 23rd and made the determination that
there was a 20-day gap there, and within that 20 days, there was
an ability for the President to make those recess appointments.

Senator LEE. No, wait a minute. But the recess appointments
were made on January 4th, only 24 hours or so after the Senate
had been in recess. So was this an act of clairvoyance that just pre-
dicted how long the President thought the Senate would be in what
he considered to be a recess?

Attorney General HOLDER. I may have my dates wrong, but what
I think the OLC opinion says—and it can speak for itself—is that
the necessary time period did exist for a recess to be said to have
occurred and the President could have acted constitutionally.

Senator LEE. OK. The President commented not too long ago that
he believed that it would be an unprecedented, extraordinary step
of overturning a law that was passed by a strong majority of a
democratically elected Congress if, in fact, the Supreme Court in-
validates the Affordable Care Act’s individual mandate or perhaps
the law as a whole. In that same statement, he also bemoaned the
concept that an unelected group of people would somehow overturn
a duly constituted and passed law.

Does this reflect a change in this administration’s position with
regard to Marbury v. Madison that other administrations have not
taken?

Attorney General HOLDER. You might remember that I was given
a homework assignment by a Federal judge. I had to write a three-
page paper single-spaced, answering

Senator LEE. Did you get a good grade on that?

Attorney General HOLDER. I have not gotten the grade yet, but
I did answer the question. It was the one that you put, which es-
sentially said that this administration understands the Presidents
as a constitutional lawyer understands that Marbury v. Madison is
still good law, and I explained in that three-page, single-spaced let-
ter that this administration still believes that Marbury is good law.

Senator LEE. Now, Professor Laurence Tribe, who I believe has
been a friend of this administration and a close ally of this Presi-
dent, commented that Presidents should generally refrain from
commenting on pending cases during the process of judicial delib-
eration, adding that even if such comments will not affect the Jus-
tices a bit, they can contribute to an atmosphere of public cynicism
that I know this President laments.

Do you agree with that statement?

Attorney General HOLDER. Well, I think that the Supreme Court
and the Justices are strong-willed people, and they do not live in
a hothouse environment. Even while these matters are being con-
sidered by the Court, the fact that we have robust conversation
amongst ourselves, even those of us who are in official positions,
I think is fine.

There is some deference. You should only go so far with regard
to your comments. I frequently will myself comment about some-
thing and say, “Well, this is a matter before the courts and I really




41

should not go any further than that.” So having some idea of where
you draw the line I think is appropriate. But to say we should not
discuss anything that is before the Supreme Court or the courts
generally I think maybe goes a little far.

Senator LEE. Absolutely. I would agree wholeheartedly with that.
I am certainly not suggesting in any way, shape, or form that the
President ought to say nothing, but I think there is a difference be-
tween saying nothing and suggesting that it would somehow be ap-
propriate simply because a law was passed by a democratically
elected Congress, and a duly constituted quorum at that, that the
Court is somehow powerless to invalidate that, even if it trans-
gresses certain constitutional boundaries. But, alas, I see my time
has expired, and I thank you for joining us.

Attorney General HOLDER. Thank you.

Senator LEE. Thank you, Chairman.

Chairman LEAHY. You know, hearing a couple of these questions,
I just might say parenthetically I remember Strom Thurmond in
the years he was Chairman of this Committee would always say to
judges up for confirmation remember basically to avoid arrogance
and to show the kind of temperament one should. And when I saw
what I thought I had rarely ever seen such judicial arrogance as
a judge saying, “You shall respond to this with a three-page, single-
spaced letter.” I am surprised he did not say what color ink. It is
something out of Monty Python. It was just—you wonder, Good
Lord, what Promethean height does this person live on. Aside from
the issue, it just came across—I have heard from judges, lawyers,
Republicans, and Democrats, what a childish thing. But that is just
my view. And on recess appointments, as I have said before, I
would be happy—I always have concerns about recess appoint-
ments. The easy way out of this is if Republicans would agree to
hold an up-or-down vote on each one of these people. Let us debate
them, renominate them with an up-or-down vote.

I would say to my friend from Utah, if your side is willing to
agree to an up-or-down vote, I would be happy to pick up the phone
and urge the President to renominate them.

Senator LEE. If the Chairman is talking about filibuster reform
through a permanent rules change, then perhaps that is something
we ought to discuss with regard to judicial nominees.

Chairman LEAHY. Well, I am willing to discuss that, too. But on
this one, on the particular one that is concerned—and I must say,
again parenthetically, I appreciate and admire the Senator’s con-
cern. He has expressed it. He has stated it very clearly. He has ex-
pressed his concern on nominations coming up, but has not hin-
dered the work of the Senate Judiciary Committee. I think he has
been very responsible. I may disagree with him, but he has been
extremely responsible in his opposition.

I would just remind everybody again, we avoid all this if we
could have, as we had in my experience with every President that
I have been here with from President Ford straight through, just
have up-or-down votes.

But having said that, Senator Klobuchar has been waiting here
very patiently. We will go to Senator Klobuchar, then Senator
Franken, then Senator Blumenthal, then Senator Coons. Obvi-
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ously, if there is another member of the Republican side who has
not been heard who comes back, they can go. Senator Klobuchar.

Senator KLOBUCHAR. Well, thank you very much, Mr. Chairman.
Thank you, Attorney General, for being here. And thank you for
thoroughly answering the questions about the security leaks. If you
have noticed, there is some disagreement here about who should be
investigating them, but there is clear agreement that these leaks
were wrong and should not have happened. So I do appreciate the
fact that you are investigating them, and we look forward to hear-
ing those results, and thank you for moving forward on that.

But I also do not want to lose focus on some of the important
issues you raised in your earlier testimony, so we are going to go
a little bit from the international front to the domestic front, from
the leaks to the streets here, with some of the work that you do
in the Justice Department.

One of the things that I know has been a positive for this coun-
try is the work that we are doing with drug courts. We have one
in our county where I was a prosecutor, and what we saw is that
as long as it is done right and there is accountability with the of-
fenders and there are check-ins and things are monitored, you ac-
tually can save money. You save money from potential drug vio-
lence, but you mostly save money because you do not have the in-
carceration costs if people can actually kick the habit of drugs.

Right now we have 2,500 drug courts across the country. The
House has actually approved $45 million in funding for Fiscal Year
2013, and the Senate, unfortunately, has approved only $35 mil-
lion. And when the bill gets to the floor, I think we should get a
match between the House and the Senate on that appropriation
and use that House number.

Could you talk about why this is cost-effective or why you actu-
ally get your bang for your buck with drug court money and why
it is important to continue them?

Attorney General HOLDER. Yes, I think that the points you make
are all good ones. I went to a drug court graduation here in Wash-
ington, D.C., about 2 or 3 weeks ago, and it is a process that people
go through. It is not a straight process. People, you know, have set-
backs along the way. But once they graduate, the recidivism rate
that we have seen here in Washington, D.C., reflects what you see
in other parts of the country. People are much less likely to re-
offend, to use drugs, or to commit other crimes in order to support
a habit. It is something that is a great public safety measure, and
as you also point out, it is something that helps save us money.

And so I think the support of drug courts and other measures
have been proven. We have the proof now. It is something that we
think is going to work. We can statistically show that they work.
These are the kinds of things that we need to support.

Senator KLOBUCHAR. And I think the number is 1.2 million peo-
ple in the criminal justice system the DOJ identified back in 2008
could be best served by drug courts. So you are talking here about
a lot of people.

You mentioned VAWA in your testimony. I have been very in-
volved in that and worked with that when I was also a prosecutor.
And one of the things that the bipartisan Senate bill contains is
the tribal court, allowance for tribal court prosecution in a narrow
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set of circumstances for non-natives who are in relationships with
people on the reservation. Could you talk about why you think it
is important to keep that in the bill, if you do think it is important
to keep that in the bill?

Attorney General HOLDER. I do. I think that the bill that the
Senate has passed as a whole is the best way in which VAWA can
be reauthorized, and I think that that particular provision is an
important one given the rates of violence that we see that women,
girls, are subjected to in terms of domestic violence on tribal lands.
The ability to have those cases tried in tribal courts I think will
go a long way to serving as a deterrent and preventing reoffending
and changing the culture of what we have seen on tribal lands. It
was something that for me was extremely shocking when I heard
what a female baby born on tribal lands can expect to have to deal
with through the course of her life, and it is one of the reasons why
we have focused so much attention. Our former Associate Attorney
General Tom Perrelli spent a great deal of time focusing on this
issue, and so I think that, as I said, the bill as a whole is a good
one, is one I hope the House will pass, and I think that particular
provision is particularly important.

Senator KLOBUCHAR. And I know that DOJ has been working a
lot on the issue of rising violence against officers in general with
the death rate we saw last year, but according to the National Law
Enforcement Officers Memorial Fund report, in 2011, of the officers
killed, nine that were killed by firearms were killed while respond-
ing to domestic disturbances, including Officer Shawn Schneider in
Lake City, Minnesota, someone who literally put his life on the line
for the victim. A 17-year-old girl was saved. He was killed, shot in
the head.

So your testimony points out a number of programs that you
have initiated to lower the incidence of violence against law en-
forcement. Have you seen this link with domestic violence, any-
thing you would want to add?

Attorney General HOLDER. Yes. One of the things that really is
disturbing is that though we have seen this historic drop in the
crime rate, we have seen an increase in the number of officers, law
enforcement officers, who have been killed in the line of duty, and
we have seen, unfortunately, I think, in the last year an increase
where we have a greater number of officers who were shot as op-
posed to who died in traffic accidents. And very frequently you see
this is when people, law enforcement officers, are going into a resi-
dence, whether to serve a warrant, to deal with a domestic violence
complaint. The VAWA program tries to share techniques that these
officers can use. We tried to come up with bulletproof vests, stab-
proof vests to try to protect them. This is an ongoing concern of
mine. We had a law enforcement summit I think last year. We
have another one coming up in the next, I think, 2 months or so
at the Justice Department. I will be bringing in people from State
and local counterparts to talk about this ongoing problem.

Senator KLOBUCHAR. Thank you. And as you know, the Com-
mittee just reauthorzied the Bulletproof Vest Partnership Program.

Attorney General HOLDER. Right.

Senator KLOBUCHAR. The last thing I wanted to ask about is just
the economic espionage issue. I think normally we think of foreign
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espionage as being directed against the Government or the mili-
tary, and obviously that happens. However, there seems to be in-
creasing attempts by foreign actors to target technology and trade
secrets of our businesses, which is really the key to our economic
future here, the idea that we are a country that invents things and
we have to protect those inventions to protect jobs in America.

We have seen cases involving people selling secrets to China.
There is a recent case involving Cargill, a Minnesota company,
with trade secrets being stolen.

Can you tell us why corporate espionage can be so harmful? And
is the DOJ working with private industry to try to address this?

Attorney General HOLDER. Yes, this is really a 21st century prob-
lem, one that we are working with our counterparts in the private
sector. I went to China to raise these concerns with my counter-
parts there, with that government, and gave a speech in Hong
Kong where we brought together prosecutors from around the
world who deal with this issue.

We are dealing with an issue that is theft in its most basic sense,
but also has public safety implications. If we have intellectual prop-
erty that is stolen or trade secrets that are stolen and then we
have knock-offs that are made on the basis of those secrets that are
stolen that are not done in an appropriate way, public safety can
be affected. Drugs that are made in that regard can have a nega-
tive impact on our citizenry. And it is also a jobs question. As we
talk so much about the need to create jobs, these kinds of activities,
this theft, takes from the United States the ability to produce the
kinds of things that our entrepreneurs have invented in this coun-
try and they are made in other countries. So it has a negative eco-
nomic consequence as well.

Senator KLOBUCHAR. Very good. And I will put in the record
questions about metal theft. I am reintroducing that bill this week,
as well as the synthetic drug bill, which is making some progress
now, as you know, got through the Senate as part of the medical
development pharmaceutical approval bill and then the FDA bill.
Hopefully we can get it on through the conference committee with
the House since they have already passed that version. I know we
have talked about that before.

Attorney General HOLDER. Right.

Senator KLOBUCHAR. But I will ask those questions for the
record.

Senator KLOBUCHAR. Thank you very much, Attorney General.

Attorney General HOLDER. If I could just say one thing, the syn-
thetic drug bill that you point out is of real concern. What we have
seen in the last few weeks with regard to people who potentially
are on bath salts, those are issues that we need to deal with as
quickly as we can. So I applaud the effort that has been made, and
I would hope that there can be some kind of coming together and
passing that legislation as quickly as possible.

Senator KLOBUCHAR. Well, thank you, and I offered the one on
the synthetic hallucinogens, and Senator Grassley and Senator
Schumer each had different bills that we have combined. And it is
just—until you get out there and talk to people who think that
they were ordering something that was not that bad or was the ac-
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tual drug and then it was worse, you really get a sense this is a
very dangerous thing, especially in small towns across our State.

Thank you.

Senator FRANKEN [presiding]. Well, I am now Chairman, so I will
recognize myself. Thank you, Mr. Chairman.

Before I begin, I just want to take a moment to thank you, Attor-
ney General Holder, for this administration’s public support for the
Student Non-Discrimination Act, a bill that will protect LGBT stu-
dents from discrimination and bullying in the same way that stu-
dents are currently protected against discrimination on the basis of
race and gender and country of national origin and disability. The
last time you were here, I asked you why the administration was
not publicly supporting the bill, and you said you would look into
it, and you did. Thank you.

Mr. Attorney General, National Police Week was last month. I
visited with some officers who came to Washington from Minnesota
with a Thin Blue Line vehicle, a squad car that has been trans-
formed into a traveling memorial for Minnesota’s fallen officers. It
was a touching reminder of the tremendous sacrifice that our law
enforcement officers, like Officer Schneider from Lake City that
Senator Klobuchar referred, make every day, placing themselves in
harm’s way. And I know that you share my concern about officer
safety, as you replied in response to Senator Klobuchar.

I would like to hear from you a little bit about the VALOR Initia-
tive, which you started in 2010. My Local Courthouse Safety Act,
which was reported out of this Committee by a voice vote just a few
weeks ago, would make that program permanent.

Could you please talk a little bit about why you started the
VALOR Initiative, what it does, and whether you think it has been
successful thus far? And I would also like to hear your views as to
whether the VALOR Initiative is duplicative of existing Federal
programs.

Attorney General HOLDER. Well, we saw in this increase of offi-
cer deaths patterns that were starting to emerge. Senator
Klobuchar was talking about incidents where officers responding to
domestic violence complaints, officers who were serving warrants,
officers who were going after fugitives were frequently the targets
that resulted in fatalities. And we tried to glean from the incidents
that we saw if there were any patterns and then tried to come up
with ways in which we could equip officers with defensive capabili-
ties so that they would be familiar with situations as they encoun-
tered them and maximize their chances for survival.

We listened to people in the field. This was not a top-down effort.
It was something that was generated from the bottom up. And I
think we have been very successful. I think people who have gone
through the VALOR program have said that it is extremely useful
to them and has, we think, helped save lives. I do not think it du-
plicates anything that we are presently doing, and it is worthy of
our continued support. We would like to have more officers exposed
to VALOR. We try to do train-the-trainer efforts so that we can ex-
tend to greater numbers of officers the awareness that I think
VALOR creates.

Senator FRANKEN. Thank you.
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Mr. Attorney General, as you know, in January the Supreme
Court ruled unanimously that when police use a GPS device to
track a suspect’s car for several weeks, they consider that a search
covered by the Fourth Amendment. While the Court did not explic-
itly say so, experts think that this will mean that law enforcement
will need a warrant to track suspects in this way. Indeed, in a let-
ter I received last week, the Department indicated that it rec-
ommends using a warrant to do this tracking.

Without objection, I would like to add that letter to the record.

[The letter appears as a submission for the record.]

Senator FRANKEN. But in a brief filed before the Ninth Circuit
in April, the Department argued that, “Installation and use of a
slap-on GPS tracking device is such a limited intrusion that it
should be justified based on reasonable suspicion.”

Mr. Attorney General, is this the position of the Department of
Justice after the Jones case, that it does not need a warrant to use
a GPS device to track a person for weeks or even months at a time?

Attorney General HOLDER. I am not sure about that Ninth Cir-
cuit case, but I think the reading in Jones pretty clearly indicates
that we are dealing with a search under the Fourth Amendment
and that there is going to probably be the need for warrants in con-
nection with the use of those kinds of devices under the facts of
Jones.

I know that one of the things that we have argued is that with
regard to devices that were used prior to Jones, there is a constitu-
tional basis for those cases not to have issues, not to have prob-
lems, or the cases need not be thrown out. And so I do not know
if that is one of those cases or not, but going forward, from Jones
going forward, I think we are likely to be dealing in a situation
where warrants will be needed.

Senator FRANKEN. Thank you. I appreciate that.

Mr. Attorney General, last month I sent a letter to the Depart-
ment highlighting you concerns that Comcast’s decision to exempt
its own content from its data cap for broadband service is anti-
competitive and will significantly harm the future of online video
options for consumers. I am worried that Verizon’s wireless agree-
ments with major cable companies will make it even harder from
consumers to cut the cable cord and shift to watching more video
online. This is particularly true if companies stop offering afford-
able stand-alone broadband service, as Verizon just announced, and
if companies like Comcast impose discriminatory data caps.

Is the Department taking a close look at these issues in the con-
text of Verizon’s agreements with the largest cable companies?

Attorney General HOLDER. Well, Senator, what I will have to do
is get someone else to answer that question. I have been recused
in the Verizon matter. But I can say looking at the Comcast matter
that what we have tried to do as a result of the interaction that
we had with the parties is to set in place a monitoring mechanism
that I hope is working, something that to the extent you have con-
cerns about, we certainly want to hear those so that we are making
sure that we are doing all that we thought the agreement would
do. But with regard to the Verizon matter itself, we have heard
your question, and I will make sure that we get an answer to you
from somebody who is involved in the case.
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Senator FRANKEN. Well, thank you. And I understand if you are
recused, you are recused. I just wanted you to know that this is a
very important issue to me. As you know, cable bills in this country
are out of control. Consumers want to be able to cut the cord and
watch television shows and movies online rather than paying over
$100 a month to their cable company to get channels that they
never watch and that they do not want to watch and do not need.

Attorney General HOLDER. Mr. Chairman, I would be one of
those consumers.

Senator FRANKEN. Yes, and we do not need to name those chan-
nels.

[Laughter.]

Senator FRANKEN. It is up to the Department to make sure that
these deals do not amount to a collusive bargain that will ulti-
mately harm consumers. That is my belief, and I hope if you are
considering approving these deals you will only do with very strong
conditions to protect the future of online video.

With that, I finish my questions and pass the gavel to the Sen-
ator from Connecticut, Mr. Blumenthal.

Senator BLUMENTHAL [presiding]. Thank you, Mr. Chairman.

Senator FRANKEN. Thank you.

Senator BLUMENTHAL. I note with regret—I am sure you will re-
gret—that I am the last person to be asking you questions today.
I am sure it has been a great experience and you wish it would go
on forever, but I think I am the last.

First of all, I want to say on a serious note that I join a number
of my colleagues—Senators Feinstein and Schumer—in agreeing
with you that the appropriate way, probably the most timely and
prompt way to investigate these very, very unfortunate leaks is
through the two United States Attorneys whom you have ap-
pointed, and my view is that it represents the quickest and most
comprehensive way to begin an investigation that could well lead
to other means, but I think it is perfectly appropriate. And I re-
spect views on the other side that there are other ways to do this
job. But I disagree strongly with the suggestion that that fact is a
reason for you even to consider resignation or any of the other rea-
sons that have been suggested here. And I would respectfully also
suggest that if we were here 6 months from now, the tone and
tenor and even the substance of this inquiry would be somewhat
different, a fact that is no doubt not unfamiliar to you.

But what I regret most is that there is an implicit attack on the
Department of Justice and on the United States Attorneys, having
served as one, in fact, having conducted an investigation into a
leak that occurred some decades ago, and I just want to say for the
record that I have strong confidence in the Department of Justice
as an institution and in your service. I was not here when you were
confirmed, but if I were here again for your confirmation, I would
vote for you. So for what that is worth—being at this end of the
table on seniority probably not worth a whole lot, but I wanted to
say it for the record.

Attorney General HOLDER. No, that means a great deal, Senator.
You and I have known each other for a good number of years. I
have known you before you became a Senator. You were a great
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prosecutor. And to have you say that means something to me. It
means a lot.

Senator BLUMENTHAL. Thank you.

I want to ask—and I am sure that view is joined by others. I
know it is. And I hope that you will take some heart from the con-
fidence in your service.

I want to go to the subject of bath salts, synthetic drugs that was
raised by Senator Klobuchar. Do you see that problem as a spread-
ing phenomenon? Is it troubling to you as the head of the Depart-
ment of Justice?

Attorney General HOLDER. Yes, I see that as a very significant
problem and one that is expanding. The use of these synthetic
drugs, bath salts, by not only young people but older people as well
is something that I think we need to get on top of before it spreads
like other drugs have and where we are trying to catch up. I think
we have an opportunity here, if we act smartly and in a fast fash-
ion, to get a hold of this problem before it spreads even more. But
I think we have to act. We really have to act.

Senator BLUMENTHAL. On another item, which is also part of the
FDA reauthorization bill dealing with drug shortages, again, Sen-
ator Klobuchar and I have worked on this issue, shortages of drugs
that are really the work horse medicines of many emergency
rooms—Doxil, which is used for cancer treatment; propofol on anes-
thesiology. The President issued an Executive order that required
the FDA to refer to the Department of Justice any instances of
price gouging, price fixing, similarly illegal activities that support
a gray market that raises the price of these drugs and thereby de-
nies access to them. And I wonder if you could either comment now
or perhaps submit later in writing information about whether the
FDA has, in fact, referred to you cases of drug shortages.

Attorney General HOLDER. Well, let us see. I would say that
maybe the best thing to do would be to respond in writing, but I
share the concerns that you have evidenced through your question
and the action that the President took. We have to try to maximize
the availability of these, as you call them, and I think correctly so,
“work horse drugs” to guard the safety, the well-being, and the
health of the American people. And to the extent that the Justice
Department can play a role in that, I want to make sure that we
are doing that. So I will take your question, and we will answer
that.

Senator BLUMENTHAL. Great. Thank you.

[The information referred to appears as a submission for the
record. ]

Senator BLUMENTHAL. Another area that is somewhat related
having to do with investigations of unfortunate activities that take
advantage of the public trust, the Veterans Service Organization is
an issue that I have written to you about, which seems to me to
raise questions about the potential exploiting of the best motives.
We want to support veterans. The Veterans Service Organization
is a subject of a letter that I have written to you. Again, you may
want to come back to me in writing about it. But it seems to me
that the questions are emblematic of others that have been asked
about similar kinds of charitable and perhaps well-motivated orga-
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nizations that are less effective than they should be and raise ques-
tions about the integrity of those organizations.

Attorney General HOLDER. Yes, I think that we must make sure
that when people choose to make a donation to a charity, that they
are making that donation to a reputable charity, that the money
is going toward the purpose for which it is sought. We work closely
with the Federal Trade Commission and with the IRS to inves-
tigate and, when necessary, initiate either civil or criminal actions
in that regard.

We also have to have, I think, an educational component to this
effort to make people aware of some of the deceptive practices that
are used, some of the ways in which people, really unscrupulous
people will wrap themselves around people like veterans and other
groups that we want to support and do so for illicit purposes.

Senator BLUMENTHAL. I was very glad to hear earlier your testi-
mony about VAWA and the administration’s support for it, and I
hope that it will extend as well to the provisions of VAWA that I
advocated adding that relate to cyber stalking and cyber harass-
ment, which is a new area. I have heard you talk about it very per-
suasively, and I hope that the administration will help persuade
the House to retain those measures in whatever emerges from the
House, which I hope will be soon.

Attorney General HOLDER. The thing that I like most about the
Senate bill—and that is one of the provisions, and it is consistent
with the history of VAWA, that every time it has been reauthor-
ized, it has been expanded to deal with the problems as we con-
front them. The notion of putting into VAWA a concern with and
enforcement capability to deal with cyber issues is totally con-
sistent with what we are dealing with now in 2012 that probably
did not exist in the 1990’s, maybe even the early part of this dec-
ade to the extent that we now have to. And so I think that provi-
sion and the other provisions that the Senate has added make this
a good bill for 2012, and my hope would be that the House will find
a way to support that bill.

Senator BLUMENTHAL. Thank you.

And, finally, on a matter that is closer to home, perhaps not on
your immediate radar, the East Haven investigation, which in-
volves, as you know, an inquiry into the performance of local polic-
ing functions in East Haven and the allegations that there have
been discriminatory and unfair practices. There have been criminal
charges. I know there is an ongoing investigation. The last time we
discussed it in this forum—and we have not discussed it pri-
vately—you noted that it is an ongoing investigation. I do not know
whether you can give us some update at this point, but I would ap-
preciate any that you can.

Attorney General HOLDER. I am not sure that there is much
more that I can say given the nature of what it is we are still in
the process of doing. It is something that we have devoted a signifi-
cant amount of attention to, but I am not sure that I can share
much more than that. But let me do this: Let me take back what
you have—your question and let me see if there is a way in which
I can share any more information. I am not sure that there is, but
if there is an ability to do that, I will get something back to you
in writing.
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Senator BLUMENTHAL. I know that you have devoted a significant
amount of attention and time and resources to this investigation,
and thank you for the Department’s excellent performance there
and in so many other areas.

And I think with that, I am going to adjourn the hearing and
hold the record open for 1 week. Thank you very much, Mr. Attor-
ney General.

Attorney General HOLDER. Thank you, Senator.

[Whereupon, at 12:47 p.m., the Committee was adjourned.]

[Questions and answers and submissions for the record follow.]
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QUESTIONS AND ANSWERS.

U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

May 7, 2013

The Honorable Patrick J. Leahy
Chaimman

Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

Enclosed please find responses to questions for the record arising from the appearance of
Attorney General Eric Holder before the Committee on June 12, 2012. We apologize for our delay
and hope that this information is of assistance to the Committee. Please note that the Department is
currently in litigation with Congress regarding the investigation pertaining to Operation Fast and
Furious and, accordingly, we are not able to respond to questions related to that matter.

Please do not hesitate to call upon us if we may be of additional assistance. The Office of

Management and Budget has advised us that there is no objection to submission of this letter from
the perspective of the Administration’s program.

Sincerely,

Peter J. Kadzik )
Principal Deputy Assistant Attorney General

Enclosure

cc: The Honorable Charles Grassley
Ranking Member
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Questions for the Record
Attorney General Eric H. Holder, Jr.
Committee on the Judiciary
United States Senate
June 12, 2012

QUESTIONS POSED BY CHAIRMAN LEAHY

Maricopa County Sheriff’s Office and State Criminal Alien Assistance Program

1.

I wrote to you on May 15 to encourage the Department of Justice to take a close
look at the question of whether Federal taxpayer dollars had been used by law
enforcement officials in Maricopa County, Arizona in connection with civil rights
violation of individuals in the County’s jails. My letter followed the Department’s
investigation and findings into police practices in Maricopa County, which revealed
evidence of very troubling policing practices.

The Department responded to me on June 7 that the County’s use of Federal funds
may be at issue in the litigation the Department is currently pursuing against
Maricopa County and the SherifP’s office. I appreciate your attention to this
matter.

Without getting into any specifics related the Department’s civil rights lawsuit
against Maricopa County, what is the Department’s normal practice in relation to
grant funds when it learns of unlawful or other conduct that is inconsistent with the
standards grant recipients need to meet? Does the Department have the tools it
needs to address the misuse of public funds by grant recipients apart from
litigation?

Response:

Since Fiscal Year (FY) 2009, the Department of Justice (DOJ) has made effective grant
management a priority. In FY 2009, the Office of Justice Programs (OJP) implemented the OJP
high-risk designation program, which served as a model for the DOJ-wide high-risk program
established in FY 2011. The criteria used to designate a grantee as high-risk are broadly defined
in 28 C.F.R. § 66.12 and 28 C.F.R. § 70.14. More specifically, a grantee may be considered
high-risk if an awarding agency determines that a grantee

.

has a history of unsatisfactory performance on a DOJ grant;

is financially unstable;

has an unsatisfactory financial management system (based on 28 C.F.R. 66.20) § 66.20
and 28 C.F.R. § 70.21);

is noncompliant with previous grant awards’ terms and conditions; and/or

is “otherwise not responsible.”
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The high-risk designation serves as an early warning system for DOJ. Any DOJ grantee falling
into one of the following six categories is automatically designated as high-risk for all DOJ
awards:

1. Audit (Office of the Inspector General [OIG] or Single Audit) recommendations remain
open more than one year and grantee has not submitted documentation sufficient to close
the recommendations.

2. No Corrective Action Plan is provided after 105 days of transmission of audit (OIG or
Single Audit) to the grantee from DOJ (for questioned costs less than $500,000) or after
75 days (for questioned costs of $500,000 or more).

3. Grantee has open audit recommendations with legitimate (undisputed) questioned costs
exceeding $500,000 (regardless of how long the audit has been open).

4. Grantee has been referred to Treasury Offset Program for collection of unpaid grant
funds on a prior DOJ grant.

5. Grantee is on the Community Oriented Policing Services (COPS) office active Restricted
Grantees List.

6. Grantee has been recommended for government-wide suspension or debarment by DOJ.

Additionally, DOJ staff can refer grantees for consideration as high-risk to OJP’s Office
of Audit, Assessment, and Management (OAAM), which administers the high-risk grantee
program for the Department.

When a grantee is designated high-risk, OAAM issues an official letter to the grantee
notifying it of its status. The letter includes the reasons the grantee was designated as such,
terms and conditions, information on what the grantee needs to do to be removed, future
penalties that may be imposed if the grantee does not complete timely corrective action, and the
process for requesting reconsideration of the high-risk designation or specific conditions.

A high-risk grantee may receive new grants; however, if it does, OJP imposes special
requirements. These include withholding funding, increased monitoring, and mandating
financial and grants management training until the high-risk issues are resolved. OJP designates
grantees as high-risk to ensure appropriate stewardship of federal funds and to enhance OJP
programmatic results. The high-risk designation puts a grantee at a substantial disadvantage in
the competitive application process.

The high-risk list is one of the Department’s tools to address and monitor serious
violations, including those that may have crosscutting implications or systemic impacts, such as
discriminatory personnel practices, improper grant accounting practices, delinquent audit report
submissions, or substantial questioned costs. For instances and allegations of misuse of funds,
program or financial non-compliance, and other issues that raise significant concems about an
organization’s or an individual’s integrity or ability to administer federal grant funds, the
Department has created a grant-related suspension and debarment process. While a single
agency may impose suspension or debarment, the effect is government-wide.

Additionally, in cases in which unlawful discrimination is alleged, DOJ’s normal practice
is to follow the enforcement authority pursuant to the nondiscrimination provision of the
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Omnibus Crime Control and Safe Streets Act, 42 U.S.C. § 3789d (c)(3), implemented at 28
C.FR. §§ 42.201, et seq. In addition, the Department relies on other civil rights laws, such as the
Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d - 2000d-7, implemented at 28
C.F.R. §§ 42.101, ef seq. and 28 C.F.R. §§ 42.201, et seq. Those provisions provide effective
tools and procedures to address the misuse of public funds by the Department’s grant recipients.

Pardon Attorney

2. A recent investigation by ProPublica and the Washington Post suggested that there
are significant institutional problems with the Office of the Pardon Attorney, the
office within the Department of Justice that considers requests to pardon or
commute the sentences of people in federal prison. The investigation revealed that,
despite more and more people serving ever longer sentences in federal prison, the
number of sentence commutations is decreasing. The investigation further found
that applicants for commutation who are white are four times more likely to succeed
than those who are hlack and, perhaps most disturbingly, that in very meritorious
cases, the Pardon Attorney has failed to pass on to the White House key information
that would have been crucial to making a fair decision. Some have called for an
outside investigation into this issue.

What steps are you taking to ensure that the Office of the Pardon Attorney is
undertaking its important responsibility in a fair, responsihle, and thorough way?

Response:

The Department of Justice is committed to providing a fair, careful, and merit-based evaluation
to every clemency application submitted to the Pardon Attorney for the President’s
consideration. In response to the statistical analysis of a group of 494 pardon applications
contained in the reports of ProPublica and The Washington Post, the Department is
commissioning a statistical study to review the pardon recommendation process that will seek to
assess the full range of important criteria that are considered in evaluating the merits of pardon
petitions in an effort to determine whether evidence of a racial disparity in the recommendation
process exists. It bears noting that the statistical analysis contained in the published articles did
not account for a number of highly important criteria that are considered in the evaluation of a
pardon application, such as an applicant’s candor throughout the pardon process, remorse and
atonement for his or her crimes, acceptance of responsibility for the criminal conduct, post-
conviction character and reputation in his or her community, including community service, and
the nature and seriousness of the underlying offense, including the actual facts and circumstances
of the crime and the role the pardon applicant played in the criminal conduct.

Regarding the media assertions that the Pardon Attorney failed in December 2008 to convey
accurately to the White House particular information his office had received concerning a given
commutation case awaiting the President’s decision, the Department’s Office of the Inspector
General has initiated a review of the Pardon Attorney’s handling of that commutation application
and any related issues that arise from that review, and we await these results. As to the numbers
of commutations granted in recent years, it should be noted that as a general matter,

3
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commutation of sentence is considered to be an extraordinary remedy that is rarely granted. This
fact is demonstrated by the small numbers of such grants by successive Presidents over a period
of more than 20 years prior to the administration of President George W. Bush. Specifically,
President Carter granted 29 commutations, President Reagan granted 13 commutations during
his two terms, all of which were issued between FY 1982 and FY 1985, and President George
H.W. Bush granted three commutations during his administration. While President Clinton
granted a total of 61 commutations before leaving office, only three were granted during the first
six years of his administration, between FY 1993 and FY 1998.

Since 2008, the Office of the Pardon Attorney has undertaken a number of actions that reflect the
Department’s commitment to the integrity of the executive clemency process and to the merit-
based and fair evaluation of all applicants. Among these are the additions of Spanish language
and “Frequently Asked Questions” sections to the office website. These additions are intended
to ensure that all clemency applicants understand the executive clemency process and the
standards by which their petitions for relief will be evaluated by the Pardon Attorney and his
staff, as well as the facts that applications are assessed solely on merit and that an applicant need
not obtain counsel or secure the support of an elected official in order for his or her application to
be considered. Moreover, since his appointment in April 2008, the current Pardon Attomey has
increased the office resources devoted to the review and investigation of commutation
applications. He currently utilizes a staff attorney and three paralegals to assist him in evaluating
each commutation case and preparing the draft recommendation on the matter for the Deputy
Attorney General, who determines the recommendation on the case that is transmitted to the
Office of the White House Counsel for the President’s consideration.

Bulletproof Vest Partnership Grant Program Reauthorization

3 On February 8, the Committee held a hearing on the reauthorization of the
Bulletproof Vest Partnership Grant Act. We heard from law enforcement leaders
about its importance, and from the Government Accountability Office on ways to
improve the program. I then worked closely with Senator Grassley to make sure
this authorization was responsive to recommendations made by the Government
Accountability Office in a recent report and at our hearing. On May 17, the
Judiciary Committee reported a new 5 year authorization for the Bulletproof Vest
Partnership Grant Act with the support of 17 Senators. Given the increase in the
past two years of law enforcement officer line of duty deaths, I believe the
continuation of this program is extremely important. There is no doubt that it saves
lives. When FBI Director Mueller was before the Committee recently, he expressed
the same.

Do you consider the Bulletproof Vest grant program as an important part of the
partnership between Federal and state law enforcement? Do you believe that this
relatively small investment of taxpayer dollars is an effective and important?
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Response:

The Bullet Proof Vest Partnership (BVP) Program provides essential support to state, local and
tribal law enforcement to purchase critical life-saving body armor. In 2011, the lives of at least
29 law enforcement and corrections officers were saved by bullet- and stab-resistant

vests. Seventeen were wearing protective vests purchased, in part, with funds provided through
the Bureau of Justice Assistance’s (BJA) BVP Program. In 2011, the program awarded more
than $24 million to nearly 5,000 jurisdictions across the U.S. to be used toward the purchase of
more than 188,000 protective vests.

As resources to improve officer safety are being stretched locally and nationally, the BVP
Program has provided approximately $25 million each year to law enforcement and corrections
agencies across the nation to help them purchase body armor for their officers. Through the
BVP Program, state, local and tribal governments are reimbursed up to 50 percent of the cost of
each unit of eligible body armor purchased for swom law enforcement and corrections officers.
In some cases, agencies may be eligible for a waiver, which allows them to be reimbursed the
full cost of each unit. Agencies can purchase the best protection available to meet the needs of
their officers, as long as the vests are compliant with the latest National Institute of Justice (NIJ) |
standards at the time of purchase. Pursuant to the authorizing statute, priority funding is made
to smaller jurisdictions (population under 100,000), at 50% of the eligible amount requested on
the applications. The remaining funds are distributed pro rata to the large jurisdictions
(population over 100,000).

BJA is committed to ensuring that taxpayer funds dedicated to the BVP Program are being used
wisely, making sure that vests purchased with these funds are actually being worn by officers
and protecting lives. To accomplish this mission, beginning in FY 2011 the Department
established a requirement that all agencies applying for funding through the BVP Program have a
written, mandatory wear policy in place for all uniformed officers. The policy helps ensure
accountability in the use of taxpayer resources while providing flexibility to local officials to
grant certain exceptions to the policy, since local officials best know their agency and
community needs. In developing the new policy, BJA collaborated with national law
enforcement and labor groups. Further, both the International Association of Chiefs of Police
Executive Board and the FBI’s Law Enforcement Executive Development Associations have
endorsed the mandatory wear policy by passing a resolution in support of the requirement.

Vests purchased with BVP funds are saving the lives of the officers wearing them. Informal data
reports indicate that in fiscal year 2012, BJA has documented and confirmed that at least 33
officers” lives in 20 different states were saved by the protective vests they were wearing. At
least 13 of those life-saving vests were purchased, in part, with BVP funds.

Trafficking Victims

4, I appreciate the support of the Department of Justice to reauthorize the Trafficking
Victims Protection Act. I know that fighting human trafficking in all its forms is a
priority for the Administration, and I will continue to work to see that this
important bill is reauthorized soon.
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1 am concerned, however, by recent reports that suggest law enforcement officers
may be reluctant to seek “continued presence” status for victims of

trafficking. “Continued presence” is a temporary immigration status that enables
trafficking victims to remain in the United States while their cases are adjudicated,
or while they pursue a civil claim against their traffickers. The status can be
granted to a trafficking victim by Immigration and Customs Enforcement (1CE)
only when a law enforcement official requests it. We hear from trafficking
advocates that some FBI agents are reluctant to request the status for victims in
their cases. These stories are anecdotal, but the numbers give some credence to the
complaint. In 2010, 574 persons applied for T Visas, but only 198 requests from law
enforcement were made to ICE to grant continued presence to a likely trafficking
victim. X also understand that although the total number of prosecutions for
trafficking offenses went up last year, the number of requests for continued
presence status declined. I recognize that there are important factors to balance in
considering whether to request continued presence, but I also believe the current
system can he improved.

A. What is the Department doing to train FBI agents on the importance of
continued presence and when to request this status for victims?

Response:

We would be pleased to review any information indicating that FBI Agents may be reluctant to
request “continued presence” status for victims of human trafficking, which is an allegation that
is new to us and surprising given the important role victims play in our investigative success. As
noted in the question, “continued presence” status enables trafficking victims to remain in the
United States while their cases are being adjudicated. This is important to the FBI because
having access to trafficking victims is often necessary for a successful prosecution. Both FBI
Agents and Victim Specialists receive training regarding human trafficking investigations,
including “continued presence” status, and each FBI Field Office receives a Civil Rights
Resource Guide that includes information regarding “continued presence™ status.

In February 2012, the FBI implemented a victim-centered protocol for working human
trafficking cases, distributing this protocol to both Agents and Victim Specialists working human
trafficking cases. Included in this protocol was guidance directing Agents to request “continued
presence” status for identified undocumented victims in appropriate cases. Because FBI Agents
work in tandem with Victim Specialists, the FBI’s Office for Victim Assistance (OVA) has
emphasized “continued presence” training for our Victim Specialists to ensure that they are able
to assist FB1 Agents in requesting this status. The OVA provides training regarding “continued
presence” status to each incoming Victim Specialist as part of program orientation, employs a
Management Program Analyst to collect “continued presence” applications from Agents and
process them through Immigration and Customs Enforcement (ICE), and is developing a guide to
assist Agents and Victim Specialists in applying for “continued presence” status for human
trafficking victims. This guide will include thorough procedural guidelines on how to apply for
“continued presence” status along with other resources.
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B. Will you work with me to find ways to ensure this protection can be made
more readily available to eligible persons?

Response:

The Department of Justice is committed to ensuring that victims of human trafficking are
provided the most comprehensive services possible. We look forward to working with the
Committee to ensure that “continued presence” is made available to victims of human trafficking
when appropriate.
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QUESTIONS POSED BY SENATOR KOHL

5. At a drug court graduation last month, you emphasized the Obama
Administration’s deep commitment to expanding drug courts across the nation. As
we all know, drug courts not only help community members get back on their feet,
they also reduce crime and save taxpayers money. And in this economic climate,
drug courts and the programs that support them must do more with fewer dollars.
Yet despite the economic downturn, Wisconsin has doubled its number of drug
courts in the past two years, and has seen promising results, A recent GAO report
applauded the Justice Department for revising the standards used to measure how
well drug courts are performing. But, it noted that the Department still needs to
determine how to assess and evaluate the results from these measurements to ensure
that resources are used more efficiently. What steps has the Department taken to
implement GAO’s recommendation and improve the efficiency of drug courts?

Response:

The Office of Justice Programs (OJP) agreed with the Recommendation for Executive Action
described in the GAO report, “Adult Drug Courts: Studies Show Courts Reduce Recidivism, but
DOJ Could Enhance Future Performance Measure Revision Efforts” (GAO-12-53). In the fall of
2012, the Department’s Bureau of Justice Assistance (BJA) completed an analysis of two
quarters of performance measures data submitted by Drug Court grantees to identify possible
inaccuracies, including, but not limited to, missing data, outliers, and duplicate counts. This
analysis resulted in revisions that went into place on January 1, 2013. BJA anticipates that the
assessment of data quality and refinement of performance measures will be an ongoing process.
In the spring of 2012, BJA will publically release a Drug Court Program performance report for
FY 2012.

In addition, OJP will continue to ensure that any revision to the Drug Court measures or the
process to revise those measures is transparent, and results in high quality, successful metrics to
inform management’s key decisions on program operations. BJA will continue to keep a record
of grantee feedback and will ensure that revisions to the measures are documented in accordance
with GAO Best Practices standards regarding (1) whether the name and definition of the measure
is consistent with the methodology used to calculate it; (2) whether the measure is reasonably
free from bias; (3) whether the measure meets the expectation of the program; and (4) BJA’s
rationale for refining each performance measure, including the scope and nature of any relevant
stakeholder comments. BJA continues to implement this recommendation.

6. As you know, on March 31, 2010 the President signed into law the Prevent All
Cigarette Trafficking (PACT) Act of 2009, Public Law 111-154. The PACT Act
changed the laws governing the sale of smokeless tobacco and cigarettes, including
“roll-you-own” (RYQ) tobacco. In order to avoid the new law’s shipping and
record-keeping requirements, some sellers have relabeled RYO tobacco as “pipe
tobacco,” “alternative tobacco,” or “dual-purpose tobacco” to appear to be exempt
from the law. These sellers continue to sell their products online, often brazenly
explaining on their websites why the RYO tobacco was relabeled and assuring
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customers that the relabeled products have changed in name only. Is the Justice
Department aware of this problem, and does the Department have the authority to
stop this blatant effort to circumvent the law?

Response:

ATF is aware of this problem through its attendance at the annual State Tobacco Administrator’s
Conference. Importantly, the Department of Treasury’s, Alcohol and Tobacco Tax and Trade
Bureau (TTB) regulates the manufacture, importation, and classification of tobacco products at
the federal level under the Internal Revenue Code (IRC). If a remote tobacco seller is
misclassifying its tobacco in order to avoid PACT Act requirements, then TTB would first need
to determine that there was an IRC violation in order for there to be a potential PACT Act
violation.

7. In 2010, the Justice Department, in conjunction with the Department of Agriculture
held workshops in several locations across the nation dealing with the issue of
competition in agriculture. You testified at these workshops and heard from dozens
of farmers and ranchers about these concerns that antitrust law was not being
vigorously enforced in the agricultural sector.

A. Last month, the Justice Department submitted a report on these workshops,
but many wonder if anything else will result from them. Beyond the few
examples of antitrust cases to challenge mergers listed in the report, what
concrete results or actions can you point to resulting from these agricultural
competition workshops?

Response:

First, it is important to recognize that any merger challenge in the agriculture industry has a
significant impact on competition in the industry as a whole. A merger challenge does more than
just prevent harm from the specific merger at issue. It also serves an important deterrent
function, letting the industry know that the Department will aggressively pursue and challenge
proposed anticompetitive mergers (as well as other anticompetitive practices). Thus, the
Department’s merger challenges are significant actions that help all farmers and consumers, not
just those immediately affected by the particular merger at issue.

In addition, a number of other concrete results and actions have resulted from the workshops. In
addition to affording opportunities for the Department to hear and leamn from farmers, ranchers,
cooperatives, processors, and retailers, the workshops also provided opportunities to further
solidify our working relationships with stakeholders and other agencies at the federal and state
levels. Actions resulting from the workshops also include the following:

s The Department of Justice and the Department of Agriculture (USDA) have worked to
improve interagency cooperation and explored new opportunities for hammessing each
other’s expertise and improving enforcement of laws designed to protect producers and
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consumers. They have streamlined the process for considering producer complaints and
addressing producer concerns. This has eliminated previously existing backlogs.

¢ USDA has taken a number of steps to improve enforcement of the Packers and
Stockyards Act. The Grain Inspection, Packers and Stockyards Administration (GIPSA)
has made major strides to improve its processes and to work more efficiently with
essentially the same budget and staff. This aids GIPSA in investigating complaints and
conducting routine inspections.

e In addition, GIPSA has issued two final rules related to competition. The first rule
established basic fairness for poultry contracts, and, in particular, to ensure that producers
no longer have their contracts arbitrarily cancelled without notice. The second rule was
issued on December 9, 2011, and contained some of the revised provisions from the June
2010 proposed rule related to the 2008 Farm Bill. While smaller in scope than initially
anticipated, the final rule contains significant provisions. It establishes new criteria to
determine whether a poultry dealer has provided reasonable notice to growers when
delivery of birds is suspended, when requiring additional capital investments is a
violation of the Packers and Stockyards Act, and when determining if a packer, swine
contractor, or live poultry dealer has provided a grower reasonable time to remedy a
breach of contract. Finally, the rule allows growers to decline arbitration and provides
criteria for determining if the arbitration process is fair for the producer.

We will continue our efforts to promote competition in the agricultural sector, as farmers and
ranchers of all sizes deserve to compete in fair and transparent marketplaces. The Department
continues to build on the foundation laid by the workshops as we look into potential
anticompetitive practices in the agricultural sector. We received helpful information on a wide
variety of crucial issues, including contracting practices, the standards that govern buyer power,
and the implications of thin spot markets in industries such as dairy and livestock.

B. Some have suggested that the Justice Department develop agricultural
competition guidelines, describing more precisely what conduct in the
agricultural sector violates antitrust law, just as the Department and FTC
have done in other sectors, such as health care. This would provide great
guidance for industry participants and spell out more clearly what conduct
the Department targets. What is your view about writing such guidelines?

Response:

The Department does not believe there is a need for any industry-specific merger guidelines
involving agricultural competition. The revised (2010) Horizontal Merger Guidelines issued by
the Department and Federal Trade Commission (FTC) already provide merger guidance and
apply consistently to mergers across the entire economy., The Merger Guidelines have been and
continue to be valuable because they apply to all sectors of the economy, and any review or
update of these Guidelines would include consideration of unique factors to agriculture and all
other sectors. Merger policy is sufficiently flexible to address market conditions that may be
unique to agricultural markets.

10
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It should be noted that when the Department and FTC revised the Merger Guidelines, particular
attention was given to issues common in agriculture industries, including monopsony power, and
the revised Guidelines include examples specific to agriculture. In addition, the Department and
FTC’s Commentary to the Horizontal Merger Guidelines (2006) provides several examples of
how agricultural matters are reviewed. This commentary, the Department’s merger challenges in
agricultural markets, and competitive impact statements issued as part of those challenges
demonstrate that merger policy under the Guidelines has protected and will continue to protect
consumers and maintain competition in agriculture industries.

To date, the federal antitrust laws apply across virtually all industries, with the overriding
objective of protecting competition for the benefit of consumers. Introducing different fegal
standards unique to agriculture industries could prejudice the analysis in both agriculture and
non-agricultural industries, decrease transparency of antitrust enforcement, deter efficient
transactions, and lead to inconsistent conclusions, which would be harmful to consumers and
competition. The Department believes that the legal standard appropriate to deter
anticompetitive behavior in all sectors of the economy should apply equally to protect
competitive forces in agriculture industries, with the understanding that antitrust must be
cognizant of the particular facts of competition in agriculture industries.

8. The Justice Department, working with the FDA’s Office of Criminal Investigation,
“OCT”, has settled several high dollar, high profile cases involving illegal off-label
promotion of prescription medication. Most recently, the Department won a $1.5
billion case against Abbott Laboratories for promoting off-label use of anti-
psychotics. In this case and others, the illegal conduct led to gross overuse of certain
drugs in nursing homes, putting company profits ahead of patient well-being. The
DOJ’s success in winning large monetary penalties is commendable. Yet, despite
dozens of hundred-million and billion dollar fines, companies continue to engage in
illegal off-label promotion.

A, Are these monetary penalties sufficient to deter this harmful conduct? Do we
need to be more aggressive in pursuing eriminal penalties and prison
sentences, particularly for corporate executives?

Response:

As the Attomney General stated in his prepared remarks, the Department has taken unprecedented
enforcement actions against pharmaceutical companies and their executives. Our criminal and
civil prosecutors have recovered billions of dollars for federal health care programs, collected
billions more in fines, and put numerous individuals behind bars. The Abbott Laboratories Inc.
matter that you mention in your question ~ a $1.5 billion criminal and civil resolution announced
on May 7, 2012 — and the more recent GlaxoSmithKline LLC matter — a $3 billion criminal and
civil resolution announced on July 2, 2012 — are only two in a series of history-making
prosecutions the Department has brought since 2009.

11
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These prosecutions result in much more than monetary payments, however. Working with our
partners at the Department of Health and Human Services, we have demanded that
pharmaceutical companies change the way that they do business. In plea agreements, in civil
settlement agreements, and in Corporate Integrity Agreements, the government has included
wide-ranging and innovative reform provisions that, among other things, require that
pharmaceutical companies improve their internal compliance mechanisms, report possible
violations of the law to the government, and modify their compensation structures for their
highest-level executives and their sales forces.

Our coordinated efforts work. Pharmaceutical companies are changing.

That said, the Attorney General agrees that there is more to be done. We continue to devote
considerable resources to an aggressive pursuit of investigations into unlawful conduct in the
pharmaceutical industry. These ongoing investigations focus on companies and their employees.
Where appropriate, we will not hesitate to indict responsible individuals, bring them to trial, and
advocate for stiff prison sentences. Our record in this regard exemplifies our resolve: for
example, we have successfully prosecuted individual corporate executives for engaging in off-
label promotion of prescription drugs, for making fraudulent statements about the effectiveness
of drugs, for carrying out unauthorized medical experimentation on human patients, and for
failing to follow proper manufacturing procedures.

B. When the OCI brings cases to the Justice Department, how often does the
Department decline to pursue criminal prosecutions and prison sentences?
Is it the strength of the cases, resources, or something else?

Response:

The Department has a close and productive relationship with the Food and Drug Administration
Office of Criminal Investigations (OCI). Working with OCI at every level, we have brought
criminal prosecutions against companies and individuals all over the country, from the smallest
prescription drug diversion matter to the largest pharmaceutical marketing case.

The decision to prosecute any organization or individual for violations of our nation’s food and
drug laws is no different from the decision to prosecute any defendant for violations of any
criminal law. That profound decision, one with far-reaching consequences even in the smallest
of cases, is guided by a set of principles that every Department attorney should look to in every
case. The principles are set forth in detail at Chapter 9-27.000, et seq. of the United States
Attorneys’ Manual. The application of those principles in any given instance — that is, the
decision to charge a particular organization or individual — will depend on the unique facts and
circumstances of the criminal investigation.

12
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QUESTIONS POSED BY SENATOR FEINSTEIN

Recommendations by Mayors Against Illegal Guns

9. Gun violence continues to claim too many innocent lives. Although the Congress
remains divided over how our federal government should safely regulate firearms,
all sides agree publicly that we should better enforce existing laws.

As you know, nearly three years ago, in August 2009, the Mayors Against [llegal
Guns published 40 recommendations for the Administration to enhance
enforcement of existing gun laws. Most of the recommendations were directed to
DOJ component agencies. [ have raised these recommendations with you on several
occasions, but I have yet to receive a substantive response as to whether DOJ is
implementing the recommendations. I am becoming increasingly frustrated by the
Justice Department’s apparent lack of progress on this issue.

Can you tell me what progress the Department has made to implement the Mayors’
recommendations?

Response:

On January 16, 2013, President Obama announced a plan to reduce gun violence and protect our
children and communities. The plan — entitled “Now is the Time” — is based on
recommendations from Vice President Biden and a group of cabinet officials, including me, that
were informed by meetings we conducted with over 200 groups, including Mayors Against
Illegal Guns, following the tragic shooting at Sandy Hook Elementary School in Newtown,
Connecticut. The President’s plan contains a comprehensive set of legislative initiatives and
executive actions aimed at reducing gun violence. For example, the President has called on
Congress to pass legislation that will establish a universal background check system, ban assault
weapons and high-capacity magazines, and take other common-sense steps to reduce gun
violence. The President also announced 23 executive actions that will give law enforcement,
schools, mental health professionals, and the public health community the tools they need to help
reduce gun violence. These executive actions include strengthening our background check
system, helping schools hire more resource officers and counselors, and directing the Center for
Disease Control to conduct research into the causes and prevention of gun violence. The
Department is working diligently to accomplish these executive actions, and stands ready to
provide technical assistance on legislative proposals.

State Agency Reporting to NICS

10.  Asyou know, the FBI’s National Instant Criminal Background Check System
(NICS) contains the database of all prohibited firearms purchasers and assists in
screening potential gun buyers to keep firearms out of the hands of convicted felons,
the mentally ill, drug abusers, and other categories of dangerous people. However,
the system is missing millions of records because state and federal agencies have
been slow to report records. NICS is only as good as the quality of the records it
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contains - garbage in, garbage out. While I’'m pleased that California has been a
leader in submitting relevant records to the system, 23 states and the District of
Columbia have submitted fewer than 100 mental health records.

Why are so many states not reporting mental health records as they are required to
do?

Response:

The NICS Improvement Amendments Act of 2007 (NIAA) does not require states to submit
information to the National Instant Criminal Background Check System (NICS). Instead, it
relies on a series of financial incentives—both in terms of rewards and penalties—to encourage
states to submit information to the NICS. States that do not meet the NIAA’s record
completeness goals are not eligible for grant incentives (such as the waiver of the 10% matching
requirement under the National Criminal History Improvement Program) and may be subject to
grant penalties. Note that mental health information submitted to NICS is not complete mental
health records for all persons with mental illness but a limited data set of administrative data for
individuals with mental health adjudications and involuntary commitments.

The Department, primarily through the FBI and the Bureau of Justice Statistics, assists the states
in their efforts to identify relevant information and make it available to the NICS. Numerous
state agencies, however, have, alerted the Department to challenges they face in these efforts.
For example, for certain categories of NICS-relevant information (such as information pertaining
to mental health adjudications), state privacy laws may restrict the sharing of information in a
way that renders it unavailable to the NICS. In addition, many states lack adequate infrastructure
to allow for the effective and efficient sharing of information between local, county, and state
agencies. Some states lack the human resources needed to collect, analyze, code, and organize
records relevant to the NICS. In addition, there is widespread confusion over what federal and
state privacy laws allow. Many states do not have a centralized file or database where these
records are maintained, or records are in a legacy system that is no longer available for making
inquiries, or information is contained in paper files that are not stored in a manner that allows for
practical searching or automating. Many states are subject to budgetary constraints that limit
their ability to address these challenges. In addition, in order to obtain NIAA grant funding,
states must create and implement a qualifying mental health relief from disabilities program,
which is time and labor intensive and requires resources. Each of the above factors may have
affected the progress made by states in providing relevant records to the NICS, including those
specific to mental health.

Notwithstanding these challenges, the states have made progress in submitting relevant
information. From the passage of the NIAA in January 2008 to May 31, 2012, the number of
records submitted to the NICS Index by state agencies increased by approximately 142 percent,
while the number of disqualifying mental health submissions increased by approximately 270
percent.

These conclusions — both the increase in the number of mental health records available to NICS,
and the challenges states face in providing them — are reflected in the GAO report entitled
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“Sharing Promising Practices and Assessing Incentives Could Better Position Justice to Assist
States in Providing Records for Background Checks,” released on July 16, 2012. GAO made two
recommendations: (1) that the Department share state promising practices in making mental
health records available; and (2) that the Department assess the effectiveness of the NIAA’s
rewards and penalties and how to best implement them. The Department has agreed with both
recommendations.

Federal Agency Reporting to NICS

11.  The NICS Improvement Amendments Act requires all federal agencies to provide to
the FBI, on at least a quarterly basis, “any record of any person” who is prohibited
from purchasing firearms. (P.L. 110-180, § 101(a)(4).

Despite this requirement, a document that I understand came from the FBI shows
that 52 out of 61 federal agencies have never submitted a single mental health
record.

A, How does DOJ work with the FBI to collect this information from the federal
agencies that are required to report records of prohibited firearms
purchasers?

Response:

The Department for the last few years has engaged in extensive outreach to assist federal
agencies in their efforts to comply with the information-sharing mandates of the NIAA,
providing resources regarding the requirements of the NIAA (including training conferences,
written guidance, and available Web sites), assisting them (individually) in determining whether
they create information relevant to the NICS, helping them to submit information to the NICS
electronically, working to overcome information-sharing barriers, and helping those agencies
that adjudicate mental health to address the requirements surrounding mental health disabilities
programs.

On January 16, 2013, the President issued a Memorandum directing the heads of all executive
departments and agencies to prioritize the submission on a regular and ongoing basis of relevant
Federal records to the National Instant Criminal Background Check System (NICS). That
Memorandum directed me to provide guidance to federal agencies regarding the identification
and provision of relevant records within 45 days, and the Department has been consulting with
affected federal agencies as it drafts that Guidance. Within 60 days of the issuance of the
Guidance, the Presidential Memorandum further directs all agencies to submit a report to the
Department advising whether they possess relevant records and setting forth an implementation
plan for making information in those records available to the NICS. Agencies that possess
relevant records are also directed to submit a report that describes their progress in submitting all
relevant records to the NICS by October 1, 2013, and annually thereafter. We believe that these
efforts are critical to maximizing the amount of relevant information submitted to the NICS and
enhancing public safety.
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B. Does the FBI or DOJ send reminders to the agencies to encourage these
submissions? If not, why not?

Response:

Please see the response to question 11(A), above.
C. Does DOJ plan to take steps to improve compliance with this requirement?

Response:

Please see the response to question 11(A), above.

D. How does DOJ enforce this requirement against agencies that have not
submitted the required records?

Response:

Please see the response to question 11(A), above.

Rogue Online Pharmacies

12. The unlawful sale of prescription drugs online by rogue wehsites is a dangerous and
widespread problem. In a report puhlished in April, the National Association of
Boards of Pharmacy found that 96% of the nearly 10,000 Internet pharmacies it
reviewed were not in compliance with pharmacy laws or established industry
standards. That means that at least 9,000 Internet pharmacies pose a danger to
patients.

Illegitimate drug sellers appear to be licensed, but often sell counterfeit drugs with
contaminated or inaccurate ingredients, such as paint, floor wax, and boric acid.
Patients who have taken these drugs have suffered heart attacks, hrain damage, and
even death.

What action is the Department taking to investigate and prosecute online drug
sellers who violate the Federal Food, Drug, and Cosmetic Act; the Ryan Haight Act;
and other laws by selling counterfeit or contaminated drugs?

Response:

The National Association of Boards of Pharmacy (NABP) report found that approximately 11%
of the sites reviewed purportedly sold controlled substances, a matter within the investigative
jurisdiction of the Drug Enforcement Administration (DEA). The Ryan Haight Online Pharmacy
Consumer Protection Act, enacted in 2008, and effective in April 2009, virtually eliminated the
scourge of domestic-based brick and mortar pharmacies that were involved in internet controlled
substance distribution, as well as the domestic-based intemet sites that they serviced. The law,
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among other things, requires pharmacies to obtain a modification of their DEA registration in
order to dispense controlled substances by means of the internet. DEA conducts a
comprehensive investigation of all applications for a special internet registration. To date, no
modified registration has been approved. The DEA and the Department, however, remain
vigilant in identifying online pharmacies that illegally distribute prescription drugs that contain
controlled substances. Internet traffickers have adapted to the law, for example by selling legend
drugs and Fioricet (containing butalbital, a Schedule III controlled drug), which is exempt from
administrative regulations but not criminal sanctions under the CSA. DEA maintains a dedicated
unit of Special Agents and Diversion Investigators in its Special Operations Division and the
Pharmaceutical Investigations Section at DEA Headquarters to identify and coordinate
investigations involving online pharmacies. Recent information and intelligence indicate that
many of the existing online pharmacies are located offshore and not subject to the regulatory
oversight of DEA, although they may be subject to criminal sanctions for unlawfully distributing
controlled substances and misbranded, unapproved, and counterfeit drugs to United States
customers. In many cases, internet pharmacies that are located overseas are not legitimate
pharmacies. Instead, they are offshore criminal enterprises owned and operated by
organizations, groups and individuals who utilize the internet and available technology to
facilitate the distribution of controlled substance pharmaceuticals under the cloak of anonymity.

In the United States, pharmacies authorized to dispense prescription drugs are licensed in the
states where they operate. Unlicensed individuals, that use the internet to facilitate the unlawful
sale of adulterated, misbranded, counterfeit or contaminated legend pharmaceuticals, are in
violation of the Federal Food, Drug, and Cosmetic Act (FDCA). Drug products that violate the
FDCA are within the primary investigative jurisdiction of the Food and Drug Administration
(FDA). The Department has a close and productive relationship with the FDA’s Office of
Criminal Investigations (OCI). Working with FDA at every level, we have brought criminal
prosecutions against companies and individuals all over the country, from the smallest drug
counterfeit matter to the largest pharmaceutical marketing case.

Synthetic Drugs

13.  The latest Monitoring the Future Survey on drug use indicates that one in nine high
school seniors have used synthetic drugs in the past year. This means that synthetic
drugs are now the second most used drug among this age group, after only
marijuana.

" The FDA reauthorization bill that the Senate passed last week included a provision
to place 28 synthetic substances in Schedule I of the Controlled Substances Act,
making the sale and possession of these substances illegal. As importantly, the
legislation included a provision te extend the timeline for the DEA to emergency
schedule substances. This is significant, because it would allow the DEA to quickly
pull new synthetic drugs from the market in a way that they have not been able to
do in the past.
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A. Considering there are hundreds of chemical compounds that can be used to
produce these dangerous drugs, if this provision becomes law, how will your
Department implement it?

Response:

On July 9, 2012, the Synthetic Drug Abuse Prevention Act of 2012 was signed into law as part of
S.3187, the Food and Drug Administration Safety and Innovation Act. This legislation provided
a critical boost to addressing the threat of synthetic drugs by placing 26 synthetic compounds
commonly found in synthetic marijuana, synthetic stimulants, and hallucinogens in Schedule I of
the Controlled Substances Act. In addition to explicitly naming 26 substances, the legislation
creates a definition for “cannabimimetic agent,” creating criteria by which similar synthetic
compounds are controlled.

DEA routinely monitors the marketplace for individuals and organizations manufacturing and
distributing dangerous and abused synthetic drugs with no accepted medical use in treatment,
and DEA utilizes available tools to address the threat of these substances, including
administrative and temporary scheduling and enforcement action. . With respect to the recent
legislation, DEA will aggressively investigate those individuals and organizations engaged in the
unlawful manufacture, distribution, possession, import, and export of the newly controlled
synthetic substances.

DEA will continue to purchase products at retail outlets to analyze and identify new dangerous
and abused synthetic drugs that were not controlled by the legislation and will utilize its
administrative authority to schedule those substances. If appropriate, DEA will also utilize the
analogue statute to investigate and refer for prosecution any individuals who manufacture or
distribute any synthetic compound that is an analogue of a Schedule I or I controlled substance.
DEA laboratories continue to experiment with emerging synthetic substances and analyze
evidence for prosecutions and for use in administrative scheduling actions. DEA scientists are
assisting federal, state and local prosecutors throughout the country as expert witnesses when
needed. Information developed by DEA investigations and forensic laboratories is continually
provided to state and local law enforcement, pharmacists, and the medical community at
conferences across the United States. Finally, Special Agents and Diversion Investigators
assigned to DEA’s Synthetic Drugs and Chemicals Section are coordinating synthetic drug
investigations with field investigators throughout the country to ensure that all available
investigative resources are directed appropriately and all investigative leads are passed to the
appropriate investigator for follow-up.

As an example of DEA’s actions to address the problem of synthetic drugs, on July 25, 2012, the
DEA led a multi-agency, nationwide takedown Operation Log Jam. Operation Log Jam was
conducted jointly by the DEA and ICE, with assistance from the Internal Revenue Service
Criminal Investigations, U.S. Postal Inspection Service, U.S. Customs and Border Protection, the
FBI, Food and Drug Administration’s Office of Criminal Investigations, as well as countless
state and local law enforcement members in more than 109 U.S. cities. It targeted every level of
the synthetic designer drug industry, including retailers, wholesalers, and manufactures. Asa
result of Operation Log Jam, more than 90 individuals were arrested and more than five million
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packets of finished designer synthetic drugs were seized in the first-ever nationwide law
enforcement action against the synthetic designer drug industry. Additionally, more than $36
million in cash was seized.

As you note, the recent legislation also enhances the tools available to DEA to combat the abuse
of new drugs that will appear in the future by doubling the length of time the DEA may
temporarily place a substance in Schedule I pending permanent scheduling. The additional time
will allow DEA to thoroughly conduct the complex requisite research and scientific analysis to
support a final scheduling determination by the DEA Deputy Administrator in conjunction with
the Secretary of Health and Human Services. For example, in September 2011, DEA used this
temporary scheduling authority to initiate temporary Schedule I control of methylone. Prior to
passage of the Synthetic Drug Abuse Prevention Act of 2012, the statute would have afforded the
Administration with 1 year (plus a 6 month extension), or April 2013, to complete permanent
control. However, with passage of this Act, the Administration will now have up to an
additional 18 months to complete this control action.

B. I have heard anecdotally that some gas stations and smoke shops are selling
synthetic drugs that are reformulated to evade the DEA ban and marketing
products to make it seem that they do not have illegal chemicals in them.
One product is even called “Barely Legal.” Once this new law is on the
books, how will DEA dedicate resources to enforce it and keep synthetic
drugs off the shelves?

Response:

Please see the response to question 13(A), above.

Prescription Drug Abuse Epidemic

14, According to the Obama Administration, prescription drug abuse is the nation’s
fastest-growing drug problem. The Centers for Disease Control and Prevention
(CDC) have classified prescription drug abuse as an epidemic.

Obviously, the pharmaceutical industry needs help in properly regulating and
enacting better safeguards surrounding this epidemic of iltegal diversion and abuse.
I'want to help, as do most of my colleagues in the Senate.

A. Can you offer any legislative suggestions or guidance to fix this problem?
What steps do we need to take in order to aggressively address this
epidemic?
Response:

The Obama Administration has and continues to address prescription drug abuse on all fronts
while ensuring that legitimate patients have access to the medications they need. In 2011, the
Office of National Drug Control Policy released its Prescription Drug Abuse Prevention Plan,
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which expands upon the Administration’s National Drug Control Strategy. The Prescription
Drug Abuse Prevention Plan includes four major areas to reduce prescription drug abuse, and the
Department is fully engaged in all four areas in order to address this epidemic.

Education. A crucial first step in tackling the problem of prescription drug abuse is to educate

_parents, youth, and patients about the dangers of misusing prescription drugs and proper

storage and disposal of prescription drugs. Additionally, the Prescription Drug Abuse
Prevention Plan, released by the Administration in April 2011, calls for requiring prescribers
to receive education on proper opioid prescribing.

Through a Bureau of Justice Assistance-funded project with the Partnership for a Drug-Free -
America (the Partnership), law enforcement agencies across the nation are collaborating to
educate their communities about the dangers of prescription drug abuse and misuse and to
provide information, tools, and resources to educate and empower concerned citizens so as to
address these threats in a proactive and informed way

Monitoring. Prescription Drug Monitoring Programs (PDMPs) are state-administered
databases that monitor the prescribing and dispensing of controlled substances. To address
this growing public health problem, we will implement PDMPs in every state to reduce
“doctor shopping” and diversion, and enhance PDMPs to make sure they are used and can
share data across states and are more easily used by healthcare providers to enhance their
understanding of patients’ controlled substance history and enable providers to intervene
when there are signs of prescription drug misuse. Through the Bureau of Justice
Assistance’s Harold Rogers Prescription Drug Monitoring Program (PDMP), the Department
has provided grants and technical assistance to states to enable them to track controlled
substances prescribed by practitioners and dispensed by pharmacies and practitioners. The
Substance Abuse and Mental Health Services Administration (SAMHSA) Prescription Drug
Monitoring Integration and Interoperability Project also supports PDMPs with competitive
grants to increase the interoperability between State PDMPs and to integrate PDMPs with
Electronic Health Records (EHRs) within the States.

Proper Medication Disposa). Develop convenient and environmentally responsible
prescription drug disposal programs to help decrease the supply of unused prescription drugs
in the home. A large source of the prescription drug abuse problem is a direct result of what
is in Americans’ medicine cabinets. To prevent diversion and abuse, the Department is
committed to providing individuals with a secure and convenient way to dispose of
medications. Between September 2010 and September 2012, the DEA led five National
Prescription Drug Take Back Days from which the DEA and its state, local, tribal law
enforcement, and community partners have removed over 1.5 million pounds (774 tons) of
medication from homes across the country. The Secure and Responsible Drug Disposal Act,
enacted in October 2010, amends the Controlled Substances Act to authorize ultimate users
to deliver controlled substances to another person for the purpose of disposal in accordance
with regulations promulgated by DEA, without violating the law. On December 21, 2012,
DEA published a comprehensive Notice of Proposed Rulemaking on disposal. In order to
combat the prescription drug abuse epidemic, DEA will continue to coordinate National
Prescription Drug Take Back Days until final regulations are in place.
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e Enforcement. Provide law enforcement with the tools necessary to eliminate improper
prescribing practices and stop pill mills. With DEA as the lead agency, the Department
continues its aggressive civil and criminal enforcement actions against all levels of the
distribution chain, including prescribers, dispensers, and distributors to stem the flow of
illegal drugs.

B. What about the Internet? How can we assist in dealing with rogue Internet
pharmacies that are increasingly contributing to this problem?

Response:

As stated above, a recent review by the National Association of Boards of Pharmacy (NABP)
found that approximately 11% of internet websites selling prescription drugs purportedly sell
controlied substances, a matter within the investigative jurisdiction of the Drug Enforcement
Administration (DEA). The implementation of the Ryan Haight Online Pharmacy Consumer
Protection Act, enacted in 2008 and effective in April 2009, virtually eliminated the scourge of
domestic-based brick and mortar pharmacies that were involved in internet controlled substance
distribution, as well as the domestic based internet sites that they serviced. The law, among
other things, requires pharmacies to obtain a modification of their DEA registration in order to
dispense controlled substances by means of the internet. DEA conducts a comprehensive
investigation of all applications for a special internet registration. To date, no special registration
has been approved. The DEA and the Department, however, remains vigilant in identifying
online pharmacies that illegally distribute controlled substance prescription drugs. DEA
maintains a dedicated unit of Special Agents and Diversion Investigators in its Special
Operations Division and the Pharmaceutical Investigations Section at DEA Headquarters to
identify and coordinate investigations involving online pharmacies. Recent information and
intelligence indicates that many of the existing online phanmnacies are located offshore and not
subject to the regulatory oversight of DEA, although they may be subject to criminal sanctions
for unlawfully distributing controlled substances, and misbranded, unapproved, and counterfeit
drugs to United States customers. In many cases, internet pharmacies that are located overseas
are not legitimate pharmacies. Instead, they are offshore criminal enterprises operated by
organizations, groups and individuals who utilize the internet and available technology to
distribute controlled substance pharmaceuticals under the cloak of anonymity.

There remains a disparity between the Controlled Substances Act (CSA) and the FDCA in that
the Ryan Haight Act, which amended the CSA, defines “valid prescription” for prescription
controlled substances, but no such definition exists in the FDCA. This has led to online
pharmacy organizations continuing to sell legend drugs without the benefit of a valid doctor-
patient relationship. Such online drug sales open the door to counterfeit and contaminated drugs
reaching U.S. citizens.

The significant reduction in unlawful domestic pharmacies gave way to domestic pain clinics—
“pill mills”--as one of the primary sources of diversion. DEA is working diligently to address
this problem at all levels within the distribution chain. For example, DEA conducted Operation
Pill Nation I and II, designed to identify and investigate rogue pain clinics in south and central
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Florida. These investigative efforts have resulted in the closure of more than forty clinics, the
arrest of more than 105 individuals including physicians, clinic owners and employees, and the
seizure of more than $19 million in assets. DEA is also conducting civil and regulatory
investigations of pharmacies and wholesale distributors that are not in compliance with the
Controlled Substances Act or its implementing regulations. DEA is expanding the use of
Tactical Diversion Squads (TDS) across the United States. These TDS groups combine the skill
sets of Special Agents, Diversion Investigators and state and local law enforcement officers in a
task force setting dedicated solely to diversion investigations. There are currently 48 operational
TDS groups across the United States, and DEA plans to have additional groups operational by
the end of FY 2012.

C. There are significant gaps in educational training on pain management,
substance abuse, and appropriate prescribing amongst healthcare
prescribers. Do you think it is necessary for DEA registrants of controlled
substances who prescribe Schedule I, 11I, IV, and V substances to have
education or training related to abuse and addiction of the substances they
prescribe?

Response:

As outlined in the Administration’s Plan, we continue to support mandatory education, notably
on proper prescribing and identifying the signs of abuse, and efforts to work with Congress to
achieve this. The Prescription Drug Abuse Prevention Plan points out that prescribers and
dispensers, including physicians, physicians assistants, nurse practitioners, pharmacists, nurses,
prescribing psychologists, and dentists, all have a role to play in reducing prescription drug
abuse. It is important to note that many of these medical professionals receive little training on
the importance of appropriate prescribing and dispensing narcotic pain relievers, which is the
primary class of controlled substance pharmaceuticals abused today.

Educating prescribers and dispensers of controlled substance pharmaceuticals on the potential
abuse caused by these substances is critically important.

Drug Endangered Children

15.  Estimates suggest that roughly 9 million children live in homes with adults who use
illicit drugs. The Obama Administration’s 2010 National Drug Control Strategy
mandated the formation of an Inter-Agency Task Force on Drug Endangered

. Children to support the identification of best practices to deal with this problem.

While no federal policy recommendations came out of this task force, I believe we
should discuss how federal assistance can address this problem and what states can
do to implement a better strategy on drug endangered children. )

A. I would like to know your thoughts on how to ensure there is uniform

training to assist state, local, and tribal governments in identifying,
responding to, and providing services for drug endangered children?
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Response:

An essential mission of the Federal Interagency Task Force on Drug Endangered Children (Task
Force) is to identify and coordinate training programs to better serve drug endangered children
(DEC). While uniform training would be ideal, it may not be feasible at this time due to funding
constraints on training availability and participation, and because local jurisdictions and law
enforcement agencies will have different funding capacities for addressing this issue. The
Department has, however, identified core concepts that all training programs should

include. The Task Force supports collaborative models and specialized training for law
enforcement officials, child protective services and health professionals, and other first
responders that promote increased awareness of drug endangered children. The Task Force
published these tools, and several others on an online toolkit of promising practices, which
should improve the ability of professionals at all levels of government to identify and serve drug
endangered children. The Department is also working to provide more training for state, local,
and tribal governments tailored to their specific needs. For example:

1. The Office of Community Oriented Policing Services (COPS) funded the National
Alliance for Drug Endangered Children, which developed a core curriculum and “train
the trainer” program aimed at promoting awareness and developing a collaborative
response to drug endangered children among multiple disciplines. Thousands of state,
local and tribal law enforcement officers have received the training directly; it is now also
available online.

2. The Executive Office for U.S. Attorneys (EOUSA) and the COPS Office coordinated
trainings for professionals working in tribal communities, including a COPS Tribal Meth
Summit and an upcoming Core DEC tribal “train the trainer” session.

3. The EOUSA is also developing a comprehensive training video for United States
Attorney Offices on the obligations of Department personuel to report suspected child
abuse. Included in this training will be ways to identify abused, neglected and drug
endangered children.

4. The Office for Victims of Crime is creating culturally appropriate media tools/videos for
training and raising awareness about drug endangered children in Indian Country.

5. The Drug Enforcement Administration (DEA) provides drug endangered children
training at its headquarters and throughout its domestic and international offices. DEA’s
Victim Witness/DEC Program makes drug endangered children training available to
federal, state and local law enforcement and many nonprofit organizations, especially
those focused on child victims and Indian Country. DEA routinely coordinates with
organizations focused on drug endangered children, including the National Drug
Endangered Children Training and Advocacy Center (NDEC-TAC) and Regional
Offices, National Alliance for Drug Endangered Children (NADEC) State Alliances, the
National Child Advocacy Center (NCAC), as well as the Administration for Children and
Families (ACF).

6. The DEA is working with the U.S. Marshalls Service to provide training specific to
federal law enforcement officers about how to work with state, local and tribal
governments to protect these children.

7. The Department of Justice collaborated in 2012 with the Department of Homeland
Security, Federal Law Enforcement Training Centers, to develop a Drug-Endangered
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Children Training Program in support of the White House Office of National Drug
Control Policy’s Drug Endangered Children Initiative. The goal of this training program
is to more effectively prepare federal, state, local, rural, and tribal law enforcement
personnel to identify intervention strategies and improve investigations involving
children found in homes where drugs are used, sold, and produced.

B. What policies can the government, at all levels, implement to better identify
and respond to this problem?

Response:

Policies that promote interagency partnerships are critical for effective and systemic responses to
the complex needs of drug endangered children. Governments are more likely to be proactive
and effective if agencies and organizations coordinate their resources. Through the work of the
Federal Interagency Task Force on Drug Endangered Children, the Department has found that
the communities most successful in getting these children prompt access to treatment are those
which have established multidisciplinary, multijurisdictional teams including representatives
from law enforcement, child protective services, and the courts, as well as health professionals,
educators, victim services specialists, and child advocates.

C. If the inter-agency policy committee were to reconvene to work on this issue,
what federal policies deserve closer examination?

Response:

On March 15, 2011, the Department convened the Focus Group on Legislation and Policy
Related to Drug Endangered Children to identify promising approaches to effectively address the
issue of drug endangered children to inform the work of the Task Force’s Legislative and Policy
Subcommittee. The overall goal of the Subcommittee is to identify and analyze existing federal,
state, and local laws and policies. Experts representing multiple disciplines were invited to share
promising approaches and discuss current needs and challenges to consider in developing
relevant legislation and policy. The focus group addressed five key topics: child welfare statutes,
criminal statutes, sentencing, specialized courts, and reentry. Issues considered problematic and
requiring closer examination included: mandatory reporting of suspected drug endangered
children; variations of state statues defining child abuse and neglect; and variations of state
statutes identifying drug endangered children.

Detention of Daniel Chong

16. . In April, Daniel Chong, a 23-year-old student at the University of California, San
Diego, was detained by the Drug Enforcement Administration for five days without
food or water. The detention occurred after Mr. Chong and seven other suspects
were taken into custody following a raid conducted by DEA on a house belonging to
a friend of Mr. Chong’s. Mr. Chong was not charged with any crime and was told
at the beginning of his detention that he would soon be released. Despite those
assurances, Mr. Chong was left alone for five days, with his hands cuffed behind his
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back, in a 5-by-10-foot windowless cell with no food, water, sink, or toilet. During
his detention, Mr. Chong could hear guards and other detainees, but his screams for
belp went unheeded. In an attempt to hydrate himself, Mr. Chong was forced to
drink his own urine. At one point, Mr. Chong attempted to commit suicide by
cutting himself and ate shards of glass that he broke off from his eyeglasses.

When DEA agents found Mr. Chong on the morning of the fifth day, he was
hallucinating and had to be treated for kidney failure, severe dehydration, and a
perforated esophagus.

The Acting Special Agent in Charge of the DEA’s San Diego office, William R.
Sherman, has issued a public apology to Mr. Chong and has ordered a review of his
office’s policies and practices.

A. How was Mr. Chong accidentally locked up for five days, without receiving
food, water, medical attention, or access to a hathroom?

Response:

The Attorney General is unable to speak to the specifics of Mr. Chong’s detention between April
21, 2012 and April 25, 2012, due to the ongoing review by the Department of Justice’s Office of
Inspector General. A detailed account of Mr. Chong’s detention should be identified through the
course of the investigation.

B. Are you investigating Mr. Chong’s detention? If so, what are the status and
preliminary results of that investigation?

Respopse:
Yes. Reviews of Mr. Chong’s detention by the Department of Justice’s Office of Inspector
General is ongoing and it would be inappropriate to comment on any results of the investigation

prior to its completion.

C. Have disciplinary proceedings been initiated against the responsible agents?

Response:

Reviews of Mr. Chong’s detention by the Department of Justice’s Office of Inspector General is
ongoing. DEA takes very seriously the conduct of its employees, and will take appropriate
personnel action, if warranted, upon consideration of the results of the investigations.

D. What actions are you taking to ensure that this deplorable neglect never
happens again?
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Response:

DEA guidelines and policies direct the detention, processing, and transportation of arrestees and
detainees. DEA policy outlines the protocol for agents and task force officers to follow from the
time the individual is taken into custody until the time he or she is brought before a magistrate
for an initial appearance. This protocol includes searching the arrestee; transporting the
individual to the DEA office; fingerprinting, photographing, and interviewing the arrestee; and
coordination with the U.S. Attorney’s Office or state prosecutor’s office.

As a result of the incident involving Mr. Chong, DEA issued an interim policy to enhance
existing guidelines. The interim policy, which was issued on May 23, 2012, mandates new
procedures in the following areas: (1) inspection of holding cells and interview rooms before
arrestees or detainees are placed inside, to include the removal and processing of contraband or
other items located during the inspection; (2) establishment of a process to determine if holding
cells and interview rooms are occupied; (3) designation of a Special Agent or local law
enforcement officer deputized by DEA as a federal Task Force Officer to monitor the holding
area while it is being utilized; and (4) inspection of holding cells and interview rooms at the end
of each day to ensure they are not occupied and do not contain contraband or other items. The
inspection will be noted in a ledger, which will be reviewed by a DEA manager on a weekly
basis. The policy directs each Special Agent in Charge to establish protocols in his or her
respective offices that will address their compliance with these procedures.

In response to the interim policy issued on May 23, 2012, each of the 21 field divisions
developed protocols to comply with the interim policy. The SACs implemented the protocols
through the issuance of a Division Order. Certifications of the SACs’ compliance were
forwarded to DEA Headquarters in June 2012. .
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QUESTIONS POSED BY SENATOR WHITEHOUSE

17. As you know, cybercrime poses a substantial and increasing threat, Law
enforcement needs cutting edge technologies to respond. Advanced digital forensics
provides one such tool. It is essential to the pursuit of criminals who hack into
databases holding valuable intellectual property, distribute child pornography
through online chat rooms and peer-to-peer networks, or use computers and other
digital devices in crimes from wire fraud to murder.

The continued availability of necessary digital forensics capabilities will depend in
large part on continuing research and training in the field. Accordingly, please
describe the Justice Department’s plans to fund digital forensics research going
forward.

Response:

In 2011, the Department of Justice funded through the National Institute of Justice nearly 1.2
million dollars in research and development in electronic crime and digital evidence recovery.
{See http://www.nij.gov/funding/awards/2011-table.htm for a list of electronic crime and digital
evidence recovery initiatives.) Numerous federal law enforcement agencies, such as the FBI and
United States Secret Service, intemally funded their own research and development in numerous
areas of digital evidence forensics, including the collection of volatile data, digital evidence
triage, and in-depth analysis of forensic artifacts that better attribute computer users’ conduct.
Additionally, the Criminal Division of the Department of Justice, and in particular the Computer
Crime and Intellectual Property Section’s Cybercrime Laboratory, provided awareness
presentations, leadership, and direction to the forensic community as a whole on the challenges
that prosecutors are facing with respect to the collection and analysis of digital evidence and the
presentation of that evidence to the courts. The Department is committed to the continued
research and development of digital investigative analysis and is considering additional areas in
which resources could achieve the most results.
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QUESTIONS POSED BY SENATOR KLOBUCHAR

18.  In the last two Congresses, I introduced legislation addressing the issue of metal
theft, and I plan to introduce new legislation in this Congress. An FBI Bulletin from
a few years ago mentioned that there was a lack of deterrent to metal thieves, I
would like to rectify that problem, and I am planning to include federal prison
sentences and fines in certain cases of metal theft in my legislation. Are there any
other steps you would recommend taking in order to create the appropriate level of
deterrence?

Response:

The Department participates in the “views” process and would be pleased to provide its views of
possible legislation on this topic pursuant to that process.

19. I believe that the status quo is not working when it comes to combating the growing
problem of synthetic drugs. During the June 12 hearing, you stated that the issue of
synthetic drugs is one that we need to deal with as quickly as we can. I agree. As we
continue to work in Congress on a federal ban of these dangerous substances, what
can DOJ do at this point to help local law enforcement with this problem? What
other steps should the federal government be taking to combat synthetic drugs in
terms of research or public education?

Response:

First, the Department thanks Congress for the passage of $3187. This legislation provided a
critical boost to addressing the threat of synthetic drugs by placing 26 synthetic compounds
commonly found in synthetic marijuana, synthetic stimulants, and hallucinogens in Schedule I of
the Controlled Substances Act. In addition to explicitly naming 26 substances, the legislation
creates a definition for “cannabimimetic agent,” creating criteria by which similar synthetic
compounds are controlled. It also enhances the tools available to DEA to combat the abuse of
new drugs that will appear in the future by doubling the length of time the DEA may temporarily
place a substance in Schedule I pending permanent scheduling. The additional time will allow
DEA to thoroughly conduct the complex requisite research and scientific analysis to support a
final scheduling determination by the DEA Deputy Administrator in conjunction with the
Secretary of Health and Human Services. This legislation will help the Department efficiently
prosecute those individuals and organizations responsible for unlawfully manufacturing,
distributing, possessing, importing, and exporting these dangerous substances.

Unfortunately, since these are synthetic drugs, creative chemists are able to stay one step ahead
of law enforcement by continually changing the molecular structure of a controlled substance.
As aresult, a number of compounds flood the market soon after one synthetic drug is controlled.
DEA will utilize its administrative authority to permanently control new synthetic drugs and the
analogue statute to prosecute individuals selling these substances if any of the compounds are
found to be an analogue of a Schedule I or II controlled substance.
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DEA'’s enforcement activities provide emerging synthetic compounds for further research in
DEA laboratories. DEA laboratories continuously experiment with new synthetic substances and
analyze evidence for prosecutions and for use in administrative scheduling actions. DEA
scientists routinely assist federal, state and local prosecutors throughout the country as expert
witnesses when needed. Information developed by DEA investigations and forensic laboratories
is routinely provided to state and local law enforcement, pharmacists, and the medical
community at conferences across the United States. Finally, Special Agents and Diversion
Investigators assigned to DEA’s Synthetic Drugs and Chemicals Section are coordinating
synthetic drug investigations with field investigators throughout the country to ensure that all
available investigative resources are directed appropriately and all investigative leads are passed
to the appropriate investigator for follow-up.

Public education is also an important step in reducing the use of these substances. Many teens
and young adults are unaware of the dangers posed by these substances.
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QUESTIONS POSED BY RANKING MEMBER GRASSLEY

FBI Crime Lab

33.  On May 21, 2012, Chairman Leahy and I wrote the FBI regarding the Department
task force that worked from 1996 to 2004 examining potentially flawed forensic
work in the FBI lab, which could have led to innocent people being jailed for crimes
they did not commit. According to press reports, the task force identified more than
250 convictions in which the lab’s flawed forensic work was determined to be
critical to the conviction. When the task force wrapped up in 2004, it apparently
only notified prosecutors in the problem cases of its findings, rather than all parties
in these cases.

A. Why did the task force decide to notify only prosecutors instead of all parties
in these cases?

Response:

As you are aware, the task force was created more than 15 years ago. The memoranda relating to
the task force’s creation and functioning do not appear to explain why the decision was made to
notify only prosecutors in cases in which it was determined that work by the Bureau’s laboratory
examiners was material to a defendant’s conviction.

An April 27, 1998 Memorandum for the Attorney General from Acting Assistant Attorney
General John C. Keeney, however, addressed a request by the National Association of Criminal
Defense Lawyers (NACDL) “that the Criminal Division Task Force overseeing the review notify
a defendant’s last counsel of record (or the defendant) of any possible evidentiary problems
and/or case referrals to prosecutors.” Memorandum from Acting Assistant Attorney General
John C. Keeney to the Atiorney General (April 27, 1998) at 1. That memorandum stated:

There are safeguards in place to ensure that the case reviews are conducted in a thoughtful and
objective manner.

If a prosecutor determines that the forensic work of a criticized laboratory examiner was not
material to a conviction, the prosecutor must provide the Criminal Division Task Force with the
reasons for this determination in writing. If a prosecutor’s reasons are incomplete or appear to
be cursory, the prosecutor will be required to provide a more complete and detailed justification
for this decision.

This review process is consistent with the Supreme Court’s decision in Brady v. Maryland and
its progeny. The Court recognized that prosecutors are in a unique position to evaluate the
evidence before them for disclosure pursuant to the Constitution. In addition, under professional
ethics rules, prosecutors are subject to a possible finding of misconduct if they attempt to conceal
exculpatory information from a defendant,

30



82

Id. at 3-4. Similarly, an August 17, 1998 letter from Attorney General Janet Reno to Gerald
Lefcourt, the President of NACDL, noted that:

The Department, like the courts, depends on prosecutors in all cases to make important decisions
concerning the disclosure of information, such as determining what evidence must be disclosed
under Brady. Prosecutors have an obligation to reveal potentially exculpatory or impeachment
information, not only during the pendency of a case, but afier conviction, to insure that justice is
done. The Department trusts them to carry out this obligation.

Letter from Attorney General Janet Reno to Gerald Lefcourt (Aug. 17, 1998) at 2. Although the
specific procedures followed by the task force appear to have changed over time in response to
issues that arose as the task force performed its work, it does not appear that the Department
revisited its decision to notify only prosecutors in cases in which it was determined that work by
the Bureau’s laboratory exarniners was material to a defendant’s conviction.

B. What were the notification procedures?

Response:

A June 6, 1997 memorandum from Acting Assistant Attorney General John C. Keeney to the
Department’s prosecutors explained the notification procedures as follows:

If you determine that the work and/or testimony of a laboratory examiner was
material to the verdict, the FBI and Criminal Division will work with your office
to arrange for an independent, complete review of the Laboratory’s findings and
any related testimony. The FBI is contracting with qualified forensic scientists to
perform this work. . .

Once the independent scientific review is completed, you will be so notified so
that you can assess any Brady obligation to further disclose information to the
defense.

Memorandum from Acting Assistant Attorney General John C. Keeney to All United States
Attorneys (June 6, 1997) at 4.

Similarly, a July 23, 1997 letter from FBI Deputy Director William J. Esposito to Associate
Deputy Attorney General Paul Fishman stated:

6. If after receiving the additional input requested, or after initial review of
the case, the prosecutor determines that the Laboratory’s work was
material to the conviction, a scientist outside the FBI will conduct a
complete review of the Laboratory’s findings and any related testimony.
The FBI will be contracting with qualified scientists for this purpose;
however, prosecutors may choose their own scientist to conduct the
review, but must notify the Criminal Division Task Force of the name of
the scientist or laboratory they plan to use.
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7. As soon as the independent scientific review is completed, the FBI will

furnish the results of that review to the Criminal Division Task Force,

" which will notify the prosecutor and obtain an assessment of any Brady
obligation to further disclose the information to the defense.

[...]
The process outlined above should ensure that no defendant’s right to a fair trial
was jeopardized by the performance of a criticized Lab examiner.

Letter from FBI Deputy Director William J. Esposito to Associate Deputy Attorney General Paul
Fishman (July 23, 1997) at 2-3 (footnote omitted).

Again, while the specific details of the notification procedures appear to have changed over time
in response to issues that arose as the task force performed its work, it does not appear that the
Department revisited its decision to notify only prosecutors in cases in which it was determined
that work by the Bureau’s laboratory examiners was material to a defendant’s conviction.

C. Please list each of the 250 convicted individuals in which the lab’s flawed
forensic work was determined to be critical to the conviction.

Response:
At this time, the Department is not in a position to provide this information.

D. Please name each prosecutor that was notified by the task force, as well as
which conviction the notification was relevant to.

Response:
At this time, the Department is not in a position to provide this information.
E. Were there other prosecutors that should have been notified? If so, whom?

Response:

At this time, the Department is not in a position to provide this information.

F. What were the circumstances under which the decision of whom to notify
was made?

Response:
Please see the response to question 33(B), above.
G. For each prosecutor that was notified, please indicate according to the

Department’s best knowledge whether or not the defendant was in turn
notified.
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Response:

At this time, the Department is not in a position to provide this information.

H. For each case in which the Department notified the prosecutor but the
defendant was never notified by the prosecutor, please provide the
Department’s understanding as to why the defendant was not notified.

Response:

Please see the response to question 33(B), above.

34.  When the Washington Post reported on April 17 and April 27, 2012, about the
problems with FBI forensic analysis of hair that led to wrong convictions, several
former senior FBI lab officials and FBI forensic experts endorsed calls for a broader
review of such cases. FBI and then the Department said they were evaluating
whether a further review of all related cases is warranted.

A. What steps have FBI or the Department taken toward such an evaluation or
review?

Response:

The Department and the FBI have determined that it is appropriate to review historical cases
resulting in a conviction in which a microscopic hair examination conducted by the FBI was
among the evidence presented. We set forth the scope of that review in our December 3, 2012
letter from former Acting Assistant Attorney General Judith Appelbaum. (See Attachment A.)
Additionally, on January 31, 2012, we briefed committee staffers on the ongoing review, and we
will continue to apprise you of the progress and results of the review.

B. ‘When is a decision anticipated?
Response:
Please see the response to question 34(A), above.

C. Which offices or officials are involved in the evaluation?
Response:

Please see the response to question 34(A), above.

D. Which offices or officials are involved in making the decision?
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Response:

Please see the response to question 34(A), above.

E. What criteria will be used to decide whether a further review is warranted,
and what standard or threshold would determine that a further review
would not be warranted?

Response:

Please see the response to question 34(A), above.

National Security Leaks

35.

Leaks of classified information continue to plague the Obama Administration. The
list of notable national security leaks includes: (1) a repert detailing U.S.
involvement in Stuxnet, a purported cyber weapon, and the cyber-attacks against
Iran’s nuclear reactors dubbed “Olympic Games™; (2) a report that U.S. national
security agencies thwarted another underwear bomber plot to be carried out on the
anniversary of Osama bin Laden’s death; (3) a report that the U.S. had planted a
spy in al Qaeda in Yemen; (4) revelation that President Obama is personally
involved in choosing the “kill list,” which prioritizes U.S. terrorist killings; (5)
revelation of the identity of the Pakistani doctor who aided the CIA in the capture of
Osama bin Laden; (6) allegations that the Administration leaked sensitive
information about the capture of Osama bin Laden to filmmakers making a movie
about it.

Last May, I asked you about prosecuting classified leaks and you said “there has to
be a balancing that is done between what our national security interests are and
what might be gained by prosecuting a particular individual.” Unfortunately, based
upon the evidence, it seems the balancing done here is often times whether the
leaker was a Justice Department employee or not. If they are a Justice Department
employee, prosecutions don’t seem to follow. At the least, this was the case with
DOJ employee Thomas Tamm and FBI employees who leaked information in the
Anthrax case.

On Friday, June 8, you announced that you were appointing Ronald C. Machen, Jr.,
the U.S. Attorney for the District of Columbia and Rod J. Rosenstein, the U.S.
Attorney for the District of Maryland, to lead criminal investigations into recent
instances of possible unauthorized disclosures of classified information. As part of
this announcement you pledged to keep the Judiciary and Intelligence Committees
apprised of the investigations, but provided no details on how these U.S. Attorneys
would independently conduct the leak investigations without undue influence from
the Administration. Further, you did not provide any detail as to what leaks were
being investigated and by whom.
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A. It has been reported that the National Security Division has been recused for
at least one investigation stemming from these leaks. Is this correct, and if
s0, how is there not a conflict of interest on the part of the Justice
Department?

Response:

The National Security Division has not been recused from any leak investigation. Only those
members of the division who might have had exposure to the subject matter of the investigation
are not participating. Others, including career prosecutors from NSD’s Counterespionage
Section, continue to participate in both investigations.

B. If the leak came from within the Justice Department, why should we have
confidence that these leak investigations won’t be dismissed without
prosecution just like the Tamm case?

Response:

The Department of Justice takes the unauthorized disclosure of classified information extremely
seriously and will investigate and pursue these cases. The U.S. Attorneys, career prosecutors,
and career Special Agents investigating these leaks will pursue those investigations to the fullest.
If the leaker or leakers are identified, and sufficient admissible evidence is gathered, consistent
with the Principles of Federal Prosecution, we will pursue charges.

C. In the Tamm case and the FBI anthrax leaks you and your Department
relied upon the advice of career prosecutors to dismiss the cases. Here, you
have instructed political appointees to do the work. Why did you assign
political appointees as opposed to career prosecutors on this investigation
breaking from past practice?

Response:

The investigations at issue have been assigned to U.S. Attorneys who will, as is the Department’s
longstanding practice, rely upon the sound judgment and skills of the career prosecutors and
investigators assigned to those matters in making judgments consistent with the Principles of
Federal Prosecution.

D. 28 U.S.C. 515 allows you to appoint special attorneys for criminal or civil

investigations. Why did you choose to use existing U.S. Attorney’s instead of
a special attorney under this authority?

Response:
Special Attorney appointments under 28 U.S.C. § 515 permit the Attorney General to appoint an

attorney to handle a particular matter when the matter is outside the attorney’s geographic
district. If it became necessary for either U.S. Attorney Machen or U.S. Attorney Rosenstein, or
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the career prosecutors with whom they are working, to appear in a district other than their own,
the Attomey General could make such an appointment in accordance with the statute.

E. The Justice Department has had a number of high profile failures in
prosecuting national security leaks. This includes the case against Thomas
Drake and the ongoing prosecution of Jeffrey Sterling—which is currently on
interlocutory appeal. Why is the Justice Department having trouble
prosecuting national security leak cases and do we need to change the law to
help bring these individuals to justice?

Response:

Thomas Drake pleaded guilty to a violation of the federal criminal law involving the
unauthorized access of a protected computer system in violation of 18 U.S.C. § 1030 following
extensive litigation conceming the extent to which Drake would be entitled to disclose classified
information at his trial. The case against Jeffery Sterling is currently on appeal to the United
States Court of Appeals for the Fourth Circuit, and, therefore, the Department is unable to
comment on that matter. However, neither of these cases represents a failure. Investigating and
prosecuting national security leak matters is challenging not only in identifying the leaker, but
also in ensuring that a trial does not cause additional or greater harm by disclosure or
confirmation of classified information, including sensitive intelligence sources and methods,
which may be the subject of or related to the unauthorized disclosure. Even in light of these
challenges, however, the Department has not shied away from investigating and charging these
important cases. This is reflected by the fact that since January 19, 2009, we have charged more
leak matters than in the prior 30 years. As the Department has said before, the existing statutory
framework allows us to charge those who unlawfully disclose classified information.
Nevertheless, we are always willing to work with Congress to explore ways in which we can
enhance our ability to protect classified information from unlawful disclosure.

F. Would changes to the Classified Information Procedures Act (CIPA), as
others in the legal community have called for, help the Department prosecute
national security leak cases? If so, what types of reforms would be necessary
to help?

Response:

CIPA has generally worked well for the government. It allows us to seek pretrial rulings to
determine what classified information must be disclosed and what substitutions or summaries, if
any, may be used in lieu of the disclosure of classified information. Consequently, we know
what classified information we will be required to disclose before the case proceeds to trial in a
given matter. CIPA is a carefully crafted statute designed to protect both the government’s
important national security interests as well as the defendant’s constitutional right to a fair trial.
CIPA has been a successful tool for the government, allowing the prosecution of a wide range of
cases that implicate national security equities, of which leak cases are only a subset.
Consequently, we must be careful that any changes to CIPA preserve that important (and legally
delicate) balance. Although there are some ways in which the statute could be improved, the
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Department is not currently proposing any statutory amendments to CIPA. We are, of course,
always willing to review with you areas to make improvements.

Foreign Intelligence Surveillance Act Reauthorization

36.  Inmaletter dated February 8, 2012, you joined Director of National Intelligence
Clapper in requesting the reauthorization Title VII of the Foreign Intelligence
Surveillance Act (FISA), known as the FISA Amendments Act of 2008.

I agree with you about the value of the FAA tools, and I support a clean
reauthorization of FAA to 2017.

A. Do you support a clean reauthorization of the FISA amendments Act?

Response:

Yes, the Attorney General supported reauthorization of the FAA in its current form to 2017,
which Congress enacted during the last session.

B. Is there sufficient oversight and checks and balances to ensure that the rights
of U.S. citizens are protected?

Response:

Yes. At the outset, it is important to note that section 702 of FISA, the central provision of the
FAA, may only be used to target non-U.S. persons located overseas to obtain foreign
intelligence. Section 702 expressly prohibits the government from intentionally targeting the
communications of U.S. citizens, lawful permanent residents, and all persons located in the
United States. In addition, section 704 requires an order from the FISA Court (FISC) to conduct
surveillance or physical search of U.S. persons located abroad—an additional protection for U.S.
persons that did not exist prior to the FAA.

To promote compliance with these and other restrictions, the FAA established a robust
framework of oversight by all three branches of government. First, the FISC plays a significant
role in overseeing surveillance conducted under section 702. Under section 702, the FISC must
approve annual certifications by the Attorney General and the Director of Natjonal Intelligence
that identify categories of foreign intelligence targets and include certifications that the '
acquisitions comport with the statute, including prohibitions against intentionally targeting U.S.
persons or any person known at the time of acquisition to be located inside the United States. In
addition to the certifications, the FISC also must approve targeting and minimization procedures.

Targeting procedures are designed to ensure that the government only targets non-U.S. persons
outside the United States and does not intentionally acquire wholly domestic communications.
The minimization procedures protect the identities of U.S. persons and any nonpublic
information concerning U.S. persons that may be incidentally acquired. The FISC reviews the
targeting and minimization procedures for compliance with the requirements of both the statute
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and the Fourth Amendment. By approving the certifications, as well as the minimization and
targeting procedures, the FISC plays a major role in ensuring that acquisitions under section 702
are conducted in a lawful and appropriate manner.

Second, the Executive Branch conducts extensive internal oversight. Oversight within the
Executive Branch begins with the intelligence agencies. For example, the National Security
Agency (NSA) trains its analysts on the applicable procedures; audits the databases they use, and
spot checks their targeting decisions. In addition to these intefnal agency processes, the National
Security Division (NSD) of the Justice Department and the Office of the Director of National
Intelligence (ODNI), at least once every 60 days, conduct oversight of the agencies’ activities
under section 702. These reviews are normally conducted on-site by a joint team from NSD and
ODNI. The team evaluates and, where appropriate, investigates each potential incident of
noncompliance, and conducts a detailed review of agencies’ targeting and minimization
decisions.

Finally, Congress plays a role in the oversight of surveillance under section 702. On a regular
basis, the Executive Branch sends to the Judiciary and Intelligence Committees the numerous
reports required by the FAA. In accordance with these requirements, the Executive Branch has
informed the Judiciary and Intelligence Committees of acquisitions authorized under section
702; reported, in detail, on the results of the reviews and on cdmpliance incidents and remedial
efforts; made all written reports on these reviews available to the Comrmittees; and provided
summaries of significant interpretations of FISA, as well as copies of relevant judicial opinions
and pleadings. The government has also provided the Judiciary and Intelligence Committees
numerous briefings and participated in numerous hearings addressing the govemment’s use of
FAA authorities.

C. Are any changes in the FAA needed, either to enhance intelligence gathering
capabilities or to protect the rights of U.S. citizens?

Response:

The Administration was pleased that Congress reauthorized the FAA in its current form to 2017
during its last session.

Memo Issued by Office of Legal Counsel Regarding Anwar al-Awlaqi

37.  On September 30, 2011, Anwar al-Awlaqi, a United States citizen, was killed in an
operation conducted by the United States in Yemen. It was reported in the media
that this targeted killing followed the issuance of a secret memorandum authored by
the Justice Department’s Office of Legal Counsel (OLC). On October §, 2011, I sent
a letter to you requesting a copy of any such memorandum, offering to make
appropriate arrangements if the memo was classified. I have continually been told
that the Justice Department will not confirm the existence of such a memorandum,
notwithstanding the fact that the existence of such a memorandum was described to
print media.
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A, Given the Justice Department is not confirming the existence of the
memorandum, is the Department investigating any national security leaks
related to this story? If not, why not?

Response:

Under longstanding policy, the Department of Justice generally does not publicly confirm or
deny the existence of an investigation into any particular matter.

B. If sach a memorandum exists, why does the Department continue to refuse to
provide it to the Judiciary Committee?

Response:

Without confirming or addressing any particular program or operation, including whether there
is an Office of Legal Counsel opinion on the subject addressed in the question, the Department
has provided the Judiciary Committee with, and released publicly, a draft white paper that sets
forth a legal framework for considering the circumstances in which the U.S. government could
conduct a lethal operation directed against a U.S. citizen who is a senior operational leader of Al-
Qa’ida or an associated force.

Extradition of Ali Mussa Dagdug

38.  Ali Mussa Daqduq is a Lebanese national and senior leader of Hezbollah captured
in Iraq in 2007. Daqduq has been linked to the Iranian government and a brazen
raid in which four American soldiers were abducted and killed in the Iraqi holy city
of Karbala in 2007. Until recently, Daqduq was in U.S. custody in Iraq. Daqduq
was among a few of the remaining U.S. prisoners who, under a 2008 agreement
between Washington and Baghdad, were required to be transferred to Iraqi custody
by the end of 2011. U.S. officials feared that if he was turned over to Iraq, he would
simply walk free and resume his terrorist activities against tbe United States and its
interests.

On May 16, 2011, five Republican members of the Judiciary Committee sent a letter
to the Attorney General, expressing their concern with bringing Dagdugq to the U.S.,
and requesting further information. Ron Weich responded on behalf of the
Attorney General on August 8, 2011. He failed to answer the specific policy
questions raised, merely stating that DOJ “remains committed to using all available
tools to fight terrorism, including prosecution in military commissions or Article IIT
courts, as appropriate.”

On July 21, 2011, 20 Republican Senators sent a letter to Secretary of Defense Leon
Panetta. Members urged the Administration to closely evaluate the legal authority
available to bring DaqDuq’s case before a military commission. On August 30,
2011, the Deputy Secretary of Defense responded on his behalf, merely stating that
possible options are being examined.
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Despite vehement protests by Congress, Daqgduq was transferred to Iragi custody on
December 17, 2011, pursuant to the aforementioned Status of Forces Agreement.
While in Iraqi custody, U.S. military prosecutors charged Daqduq with murder,
perfidy, terrorism and espionage, [and] other war crimes. At the time, a military
spokesman stated that the U.S. government was “working with Iraq to affect
Daqdug’s transfer to a U.S. military commission consistent with U.S. and Iraqi
law.” However, on May 7, 2012, Daqduq was acquitted of any criminal charges
under Iraqi law and the presiding Iraqi judge ordered his release.

On May 10™, I sent a letter to you and Secretary of Defense Panetta requesting
information about the Administration’s plan for dealing with the Daqduq situation.
He was on the verge of escaping justice after an Iraqi court cleared him of any
criminal charges. Specifically, I asked whether any formal extradition request has
been made for Dagduq On May 24", Secretary Panetta sent me a personal letter
acknowledging my concerns aud stated he would get back to me in detail as soon as
possible. 1still have not heard back from you to even confirm the receipt of my
letter. On June 1%, I read in the press) that the Administration has asked Iraq to
extradite Daqdugq.

A. Has the Justice Department been involved in negotiations seeking to
extradite Daqduq?

Response:

After being transferred to Iraqi custody, Iraq charged Daqduq with terrorism and related offenses
for his role in the attacks. Shortly after his transfer to Iraqi custody, the United States submitted
arequest seeking Daqduq’s extradition. On May 7, 2012, the Central Criminal Court of Iraq,
dismissed the Iraqi charges pending against Dagduq and on June 25, 2012, the Iragi Federal
Court of Cassation (FCC) subsequently affirmed the Central Criminal Court of Irag’s

decision. In response, on July 24, 2012, personnel from the Department of Justice, Office of the
Justice Attaché, filed a request for correction with the FCC. That request for correction was
denied on November 28, 2012.

On July 30, 2012, personnel from Office of the Justice Attaché attended Dagduq’s extradition
hearing in Baghdad. In coordination with the Office of International Affairs (OIA) and the Civil
Division’s Office of Foreign Litigation (OFL), the Justice Attaché presented a Statement in
Support of Daqduq’s extradition both orally and through a written filing. The extradition request
was denied.

Daqduq’s lawyer in the Iraqi proceedings was Abdul Mahdi Mitairi, who also sits on the political
committee of Muqtaada al-Sadr, the anti-American Shiite cleric. On November 16, 2012, Iraq
released Daqduq from custody and it is our understanding that he returned to Lebanon. While
we strongly objected to his release, the Iraqi government informed us that it determined that it no
longer had a legal basis to continue to hold Daqdug. We continue to believe that Daqduq should
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be held accountable for his crimes, and we will continue to pursue all legal means to see that
Daqdugq faces justice.

B. Can you confirm that a request has been made to extradite Daqduq?

Response:

Please see response to question 38(A), above.

C. If so, does the extradition request indicate which forum, military commission
or civilian court, that Daqduq would be extradited to?

Response:

Attached please find a letter dated July 19, 2012, responding to your May 10, 2012 letter. (See
Attachment B.)

Use of Drones by Law Enforcement

39. Do any Justice Department entities use or plan to use drones for law enforcement
purposes within the United States? Has the Office of Legal Counsel been asked to
or issued any memoranda addressing the topic of use of drones by federa), state,
local, or tribal domestic law enforcement, administrative, or regulatory agencies? If
so, please provide a copy of any memoranda discussing this topic.

Response:

Law enforcement agencies within the Department are exploring the ways in which available new
technologies, such as unarmed Unmanned Aircraft Systems (UASs), may increase the
effectiveness of our nation’s law enforcement and public safety initiatives. Although UASs are a
new aviation technology, they remain just one of many types of aircraft from which lawful
aviation-based surveillance can be conducted, and the same legal requirements that would apply
to fixed and rotary-wing aviation platforms would apply to UASs. Accordingly, any DOJ law
enforcement agencies that deploy UASs must comply with all applicable constitutional,
statutory, privacy, and case-law requirements, as well as applicable Attorney General Guidelines.
For example, in addition to other authorities, FBI’s use of UASs must comport with the Attorney
General’s Guidelines for Domestic FBI Activities and the FBI’s own Domestic Investigations
and Operations Guide (Section 4, “Privacy and Civil Liberties, and Least Intrusive Methods”).

The DEA recently acquired two robotic miniature helicopters with video capabilities (DOD
surplus). Neither unit is currently in use. Only after DEA is able to comply with all relevant
FAA requirements will testing begin to determine the equipment’s capabilities and limitations.
Following the testing process, if the DEA decides to use the equipment, DEA will establish a
detailed protocol and policies on how and where they can be used. These policies will help to
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ensure that DEA ‘operations comply with all constitutional and statutory requirements and protect
citizens’ civil liberties and privacy rights.

DEA has received information for law enforcement purposes from UASs operated by U.S.
Customs and Border Protection in the Southwest border region.

The ATF recently completed a one year research and development (R&D) project of rotary wing
UASs; ATF's inventory currently consists of six UASs. As part of a collective department effort,
an operational certification of authority (COA) has been submitted to the FAA. The UAS
technology will be utilized by ATF for operational reconnaissance/surveillance and crime scene
video evidence collection. ATF has drafted Standard Operational Procedures (SOP) for UASs,
and the agency is currently amending its official aviation policy to reflect the inclusion of UAS
operations. These policies will ensure that ATF operations comply with all constitutional and
statutory requirements and DOJ guidelines while protecting citizens' privacy and civil liberty
rights. ATF policy will prohibit its UAS inventory to be loaned to any local, state or federal law
enforcement agency or used by ATF in furtherance of other agency investigations.

As a general matter, the Department of Justice does not disclose whether the Office of Legal
Counsel has been asked to consider particular legal issues, nor does it disclose confidential legal
-advice provided by OLC. The Department is fully committed, however, to ensuring that any use
of UASs by the Department’s law enforcement agencies complies fully with all relevant
constitutional and statutory requirements.

Ninth Circuit Deportation Cases

40.  On February 6, 2012, the Ninth Circuit put five deportation cases on hold and asked
the government how the illegal aliens in the cases fit into the administration’s
immigration enforcement priorities." In relevant part, the order in each case states:

In light of ICE Director John Morton's June 17, 2011 memo regarding prosecutorial
discretion, and the November 17, 2011 follow-up memo providing guidance to ICE
Attorneys, the government shall advise the court by March 19, 2012, whether the
government intends to exercise prosecutorial discretion in this case and, if so, the
effect, if any, of the exercise of such discretion on any action te be taken by this
court with regard to Petitioner's pending petition for rehearing.

On March 1, 2012, House Judiciary Committee Chairman Lamar Smith and I sent
a letter to you and Secretary Janet Napolitano expressing concern about the Nin